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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:
CHRIS WARNER AND CHARLES NORTON

COMPLAINANTS
CASE NO.

VS. - 99-205

VERNA HILLS NEIGHBORHOOD ASSOCIATION, INC.

N Nt Nt st St Nt et st it et

DEFENDANT

ORDER

This matter is before the Commission on the Complaint of Chris Warner and
Charles Norton (“Complainants®), in which they allege that the Verna Hills
Neighborhood Association, Inc. (“Association”) improperly increased its sewer charges
to the members of the Association. Complainants allege, among other things, that the
Association Board has acted in an arbitrary and capricious manner and that the parties
to this case have been involved in litigation concerning Complainants’ refusal to renew
their membership in the Association.

The threshold issue is whether the Commission has jurisdiction to investigate the
allegedly unreasonable increase. The parties to this case filed briefs on this issue on
November 15, 1999, and the issue is ripe for Commission decision.

The Positions df the Parties

' The Association contends that the Commission lacks jurisdiction because the

Association does not offer service to the public at large. Instead, it serves “only




‘members’ and the by-laws define membership as only those persons or entities who
own property in the specific geographical boundary of the platted subdivision.”! As the
Association aptly points out, this Commission has specifically held that, as the
Association serves its members, rather than the public at large, it is not a “utility”
pursuant to KRS 278.010 and is therefore not subject to Commission jurisdiction.? The
Association contends that it has taken no action since the Commission’s Order in Case
No. 93-315 to change its jurisdictional status.

In response, Complainants argue that the Association should never have been
given an "éxemption” from Commission jurisdiction;® that Commission jurisdiction over
“all utilities in the state” pursuant to KRS 278.040(2) gives the Commission jurisdiction
over the Association; and that there is no Kentucky exemption for “privately owned
utilities.”™ The Complainants contend that the Commission’s exemption of the
Association is based on a “creative argument’ regarding the “meaning of terms like
‘public utility’ — a term which is not even in the statutes.” The Complainants also

contend that the Association has acted outside the “exemption” provided by the

Commission in continuing to provide service to the Complainants even after the

! Defendant’s Brief on Jurisdiction Issue (“Defendant’s Brief”), filed November 15,
1999, at 5.

2 Case No. 93-315, The Application of Verna Hills Neighborhood Association,
Inc. for an Order Authorizing Verna Hills Ltd. to Transfer its Assets to Applicant and for
Determination of Jurisdictional Status. (Order dated September 16, 1993), at 3.

3 Co-Complainants’ Brief, filed November 15, 1999, at 5.

4 Co-Complainants’ Brief at 5 ~ 8.

® Co-Complainants’ Brief at 9.




membership in the Association was withdrawn.® Complainants allege that both they
and the Association believe that if all property owners do not maintain membership in
the Association, then the sewage treatment plant automatically becomes subject to
Commission jurisdiction. This common belief, they declare, is their reason for
withdrawing their membership.”
Discussion

The Commission sees no reason to revisit its decision in Case No. 93-315 that
an entity owned by a specific group of people to provide service to themselves rather
than to a more indefinite “public” is not a utility pursuant to KRS 278.010 and therefore
is not subject to Commission jurisdiction. Complainants’ argument concerning alleged
distinctions drawn by the Commission between “public’ and “private” utilities appears to
be based upon a misunderstanding of the Commission’s Order in Case No. 93-315.
The Commission drew no distinction between “private utilities” and “public utilities,” and
it did not base its jurisdictional ﬁndihg on any analysis of the term “public utility.”® The
conclusion of that Order was that, because the Associaﬁon would not serve the public, it
was not a ‘“utility” as defined by KRS 278.010. ° The issue in Case No. 93-315 was
whether the entity in question serves the “public.” If it does not, it is not a “utility” under

KRS 278.010, and it is not subject to Commission jurisdiction pursuant to KRS 278.040.

® Co-Complainants’ Brief at 8 — 9.
7 Co-Complainants’ Brief at 9.

8 The Commission notes that it has jurisdiction over numerous privately-owned
utilities that do provide service “to the public.”

® Order, Case No. 93-315, at 3.




In order to find that an entity provides service “to the public’ pursuant to KRS
278.010, this Commission must find that the entity in question provides service to, or
stands ready to provide service to, “an indefinite public (or portion of the public as such)
which has a legal right to demand and receive its services or commodities. There must

be a dedication or holding out, either express or implied ... of services to the public as a

class.” 64 Am.Jur.2d Public Utilities, Section 1 (emphasis added). See also North

Carolina ex rel. Utilities Comm’n v. Carolina Tel. & Tel Co., 148 S.E.2d 100, 109 (N.C.

1966) (“One offers service to the ‘public’ ... when he holds himself out as willing to
serve all who apply up to the cap"acity of hié facilities”). The Association has never held
itself out as a utility prepared to provide services “to the public as a class” or to “all who
apply up to the capacity of [its] facilities.” To the contrary: its by-laws specifically state
that the Association will not provide service to the general public and will, insteéd, serve
only members of the corporation. In its brief, the Association states that it has never
offered service to anyone who resides outside its geographical boundary, and that it has
never planned to expand its services to anyone outside that boundary. It has been, and
remains, “wholly owned and operated by its members who control it and who are limited
to a defined, privileged, limited group of persons who own real estate on platted
subdivision property.”'°

In summary, the Commission did not, in Case No. 93-315, grant an “exemption”

to the Association. It found, instead, that the Association is not a “utility” pursuant to

KRS 278.010 for the reasons discussed above. The Commission reaffirms that analysis

'° Defendant's Brief at 5.




here. Persons who reach agreement among themselves to .provide service to
themselves do not, by that agreement, form a “utility” as defined by KRS 278.010.

Complainants’ second argument is that provision of sewage service to them after
they withdrew their membership in the Asséciation automatically rendered the
Association a “utility” in any event, since service to them, as non-members, constitutes
service “to the public.” ' They do not, however, offer any legal authority to support this
contention. Nor do they explain why they, as persons who agreed to become members
of the Association, and who own residences within the Associat'ion’s designatéd
geographic area, do not remain materially different, for Association purposes and for
purposes of the law, from meﬁ]bers of the “public at large.”

A dedication of private property to public use “is never presumed without

evidence of unequivocal intention.” Wilhite v. Public Service Comm’'n, 149 S.E.2d 273,

281 (W.Va. 1966). No such intention is even implied here. The mere fact that the
Association did not immediately terminate service when Complainants withdrew their
membership does not mean that the Association thereby “unequivocally “dedicated its
facilities to the “public” service. There is not even the slightest indication in the record
that the Association intended to serve the Complainants as members of “the public.”
Instead, the Association sought to require the Complaiﬁants to remain members,
bringing suit in Clark District Court for that very purpose.'? The merits of the suit before

Clark District Court are not before this Commission; however, the fact that the suit was

" Co-Complainants’ Brief at 9.

2. Complaint at 4, ciing Verna Hills Neighborhood Association, Inc. v. Chris
Warner (Clark District Court, Case No. 99-S-0028); Verna Hills Neighborhood
Association, inc. v. Charles Norton (Clark District Court, Case No. 99-S-0029).
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brought provides further evidence that the Association intends to serve only its
membership.

Based on the foregoing analysis, the Commission, having been sufficiently
advised, HEREBY ORDERS that this case is dismissed for lack of jurisdiction.

Done at Frankfort, Kentucky, this 8th day of May, 2000.

By the Commission

ATTEST:

Executive Birsctor
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CO-COMPLAINANTS’ BRIEF

Pursuant to the request of the Public Service Commission (hereinafter “PSC”), the
following brief is submitted on the issue of PSC jurisdiction over Verna Hills Neighborhood
Association, Inc. Without reiterating all of the facts set forth in the Complaint, the Co-
Complainants offer the following summary of facts before discussing the law of the
Commonwealth of Kentucky and its application in this dispute.

FACTS

Prior to August of 1993, Verna Hills Ltd., a Kentucky corporation,' owned and operated

the sewage treatment plant which serviced the subdivision property owners of Verna Hills in

Clark County, Kentucky. At that time Verna Hills, Ltd. was a privately owned utility subject to

the oversight authority of the PSC.




Because of rate issues and adequacy of service issues, the property ovx;ners of Verna Hills
devised a plan to purchase the sewage treatment plant throﬁgh the Verna Hills Neighborhood
Association, Inc. (hereinafter referred to as “Defendant” or “Neighborhood Association™), also a
Kentucky corporation. Application was tendered to the PSC by the Board of the Defendant, a
copy of which is in the records of the PSC under case number designated 93-315.

In that Application the Defendant made specific allegations which formed the basis of the
PSC decision to exempt the Defendant from PSC oversight, to wit:

(k)  Service will be provided only to members of Verna

Hills Neighborhood Association, Inc. ,not the general
public. The assessments charged for sewage treatment

service will be equal to the cost of providing such services.
Applicant will not be making a profit ...

6y Applicant requests a determination that upon
transfer of the sewage treatment facility to applicant, the

applicant will not be subject to the jurisdiction of the Public
Service Commission because it will not be operating the

system ‘for the public’ or ‘for compensation’.
In Re The Matter of The Application of Verna Hills Neighborhood Association, Inc.,

Commonwealth of Kentucky, Before the Public Service Commission, Case No. 93-315.

When the membership, all of the members (100%) Aagreed to ratify the Defendant’s
decision to purchase the sewage treatment facility, an Application for Sewer Service (a copy of
which has been provided to the PSC by the Defendant), was signed by each member of the
Neighborhood Association. The Application for Service set forth the rates agreed upon and the
requirement that all “sewer subscribers be a member in good standing of the Association.” The
Board members of the Neighborhéod Association told the home owners the only way the

Defendant could prevent the PSC from regulating the sewage treatment plant rates and service

was for every single home owner to become a MEMBER of the Verna Hills Neighborhood




Association. The membership fee was set at $20.00 per year; the one time household charge for
purchase of the plant was $300.00 and the rate for sewage treatment service was calculated and
set at $20.00 per month for each member.

In 1996 the Board of Directors of the Verna Hills Neighborhood Association, Inc. voted
to increase the sanitary sewer service rates it charged to residents of the Verna Hills subdivision.
The Board of Directors of Verna Hills Neighborhood Association, Inc. claimed the rate increase
was necessary to pay increased costs of operation plus to accumulate a capital reserve account for
the purpose of replacing the existing sewage treatment plant. The Co-Complainants in addition
to many other members of the Verna Hills Neighborhood Association, disagreed with the
decision of the Board of Directors and requested in January 1997 that the rates‘ not be increased
until a study could be conducted by an engineer who was qualified in the area of water and
wastewater treatment plants. A total of 58% of the membership signed a petition protesfing the
rate increase, but the Board of Directors ignored the membership and enacted the rate increase.
The Board of Directors of Verna Hills Neighborhood Association, Inc. refused to resolve the
issues in dispute before instituting the increased rate structure, but resoived to conduct a |
feasibility study to determine whether the sewage treatment plant needed to be totally replaced
within ten years. _No feasibility study was ever conducted. The Defendant, through the Hon.
John Rompf, recently filed a copy of a 4/17/97 letter to Jim Green from Randall Palmer, Palmer
Engineering, Winchester, Kentucky, claiming Mr. Palmer performed a feasibility study to
determine whether the sewage treatment plant needed to be replaced. Counsel for the Co-
Complainants telephoned Mr. Palmer about his “visual inspection” of the sewage treatment plant

~ and Mr. Palmer expressly stated he was not hired to conduct a feasibility study to determine

whether and/or when the sewage treatment plant might need to be replaced. The Defendant,




through its counsel and Board representatives also admitted during the fact finding conference
conducted by the Hon. Amy Dougherty on 8/2/99 that the 2) 18/97 letter from Jerry Delaney, a
salesman of Qaste water treatment equipment, was not a feasibility study and was not relied upon
in their decision to increase service rates and accumulate funds to pay for plant replacement. So
what information did the Board of Directors rely on to determine the sewage treatment plant
needed to be replaced within the next ten years? And what did the Board of Directors of the
Defendant rely upon to substantiate their decision to increase the rates in 1996?

When the Co-Complainants put these questions to their Neighborhood Association Board
Members back in 1997 their questions were ignored and the Board of Directors of Verna Hills
Neighborhood Association, Inc. refused to act on the Co-Complainants’ request to consult |
expert techxﬁcal advisors regarding the proposed plant replacement. On April 15, 1999, while
standing outside the Clark District Courtroom, Mr. Butch McCord, a Board Member of the
Defendant, stated to this counsel if the Co-Complainants are in disagreement with the Board of
Directors and no longer wish to be members of the neighborhood association, the Co-
Complainants can simply sell their homes and move somewhere other than Verna Hills
subdivision.

Because of the arbitrary and capricious conduct of the Board of Difectors of Verna Hills
Neighborhood Association, Inc., the Co-Complainants in 1998 refused to renew their
membership in the Verna Hills Neighborhood Association and have maintained their refusal to
renew their membership to date. The Verna Hills Neighborhood Association, Inc. brought suit in
Clark District Court against the Co-Complainants ( Verna Hills Neighborhood Association, Inc.

v. Chris Warner, Clark District Court, Small Claims Division, Case No. 99-S-0028 and Verna

Hills Neighborhood Association, Inc. v. Charles Norton, Clark District Court, Small Claims




Division, Case No. 99-S-0029) in an effort to force the Co-Cdmplainants to renew fheir
membership in the neighborhood association becausé the Bbard of Directors did not want the
Verna Hills Neighborhood Association, Inc.’s sanitary sewer services to be subject to Public
Service Commission rules and regulations.

When the Co-Complainants filed their Complaint with the PSC, they were not members
of the Neighbbrhood Association. The Defendant has now (after the fact) amended its by-laws to
change the definition of membership so as to combat this attempt by the Co-Complainants to
involve the PSC in the rate setting procedures of the Defendant.

ARGUMENT

The Co-Complainants first argue that fhe Defendant should never have been given
an exemption from PSC jurisdiction over rates and service. The PSC was created by the
Kentucky General Assembly to insure fair and uniform rates, to prevent unjust discrimination, |
and to regulate companies (most often monopolies) providing certain special services and/or
products to the public. The Supreme Court of Kentucky in Simpson County Water District v.
City of Franklin, Ky., 872 S.W.2d. 460 (1994), went on quite at length about the core purpose of
the PSC and breadth of its jurisdiction. KRS 278.040 is pretty plain spoken about the exclusive
jurisdiction of the PSC over “all utilities” regarding rates and services. The Courts have
reinforced this reading of the statute in Simpson County Water District v. City of Franklin,
supra. p. 462-463. It is confusing that the Courts use the terminology “public utilities” instead
of the word “utilities.” The statutory language of KRS 278.040(2) says the PSC- has jurisdiction

over “all utilities in the state.” So the issue in this case is what, under the statutes, regulation and

cases in the Commonwealth of Kentucky, did the Kentucky General Assembly mean when it




deﬁned the term “utility” and does the Defendant come within that definition as it is set forth in
Kentucky’s law.

Clearly, if the term “all utilities” is given its plain meaning, then the Defendant is not
exempt under any reading of the statutes of the Commonwealth of Kentucky wherein the PSC
derives its jurisdiction. There is no statutory exemption for privately owned and operated
utilities. In the past, the Kentucky General Assembly has taken affirmative measures to exclude
certain entities from PSC jurisdiction. For example, the Courts have construed KRS Chapter 278
to exclude sanitation districts from PSC jurisdiction because the General Assembly enacted a
separate chapter of the Kentucky Revised Code applicable specifically to sanitation districts. See
Boone County Water v. Public Service Commission, Ky., 949 S.W.2d 588 (1997).
Municipalities and political subdivisions are exempted in part, but not entirely from the PSC
jurisdiction. The PSC still maintains ultimate control over rates and services according to our
states highest Court. See Simpson County Water District v. City of .Franklin, supra at p. 462.
There is nothing in the statutes or the case law of Kentucky where privately owned and operated
utility companies have been summarily or even partially exempted from the jurisdiction of the
PSC based on their private v. municipal status.

The Defendants have relied upon the PSC Order of September 20, 1993 (Case No. 93-315
filed with the PSC) as the basis for their claim of exemption from PSC jurisdiction. In that Order
the PSC defined the Defendant as a utility, but then exempted it from PSC jurisdiction on the
basis the Defendant didn’t fall into the category of a “public utility.” Where is the term “public
utility” set forth in any definition of KRS 278.010 or KRS 278.040?

The Kentucky General Assembly was of assistance in defining the term “utility” in KRS

278.010(3)(f) to include:




o o
“...[A]ny person, who owns, controls, or opérates Or manages any
facility used or to be used for or in connection with:
(f) The treatment of sewage for the public, for compensation, if the
facility is a subdivision treatment facility plant, located in a county
containing a city of the first class or a sewage treatment facility
located in any other county and is not subject to regulation by a
metropolitan sewer district.” '
The term “person” includes a corporation, like the Defendant. KRS 278.010(1)&(2)
The only place the word “public” appears in the statutory definition is in the phrase
“treatment of sewage for the public.” It is a long leap from this very ambiguous phrase to the
conclusion that the Kentucky General Assembly intended to some how exempt privately owned
utilities from the PSC jurisdiction over rates and service. This counsel has found no Kentucky
case on which to base the exemption. The PSC relied on cases from Pennsylvania, North
Carolina, Montana, and Connecticut in construing the statutes of the Commonwealth of
Kentucky to exempt the Defendant from PSC jurisdiction. Those cases are not binding authority
in the Commonwealth of Kentucky and should not be referenced as judicial interpretation of
legislative enactments of the Kentucky General Assembly. It may be the PSC is faced with a
case of first impression where they don’t have the benefit of any Kentucky judicial guidance
expounding on the statutory terminology. If that is the situation, then the mandate they do have
and which is not ambiguous is to exercise their authority to protect the consumer from arbitrary
and unreasonable conduct at the hands of ALL UTILITIES pursuant to their enabling
legislation KRS 278.040. |
The PSC is a creature of statute and has only those powers which are granted to it by the
Kentucky General Assembly. Boone County Water v. PSC, supra p. 591. The Co-Complainants

take the position that the PSC was created by the General Assembly to protect the citizens of the




Commonwealth of Kentucky from arbitrary and unreasonable conduct engaged in by any and all
utilities which were not spebiﬁcally excluded from the PSC jurisdiction; that includes the
Defendant. Their position is consistent with the manner in which the Courts have interpreted
KRS Chapter 278. See Simpson County Water District v. City of Franklin, supra., Boone
County Water v. PSC, supra at p. 591, citing Croke v. PSC, Ky. App., 573 S.W. 2d 927 (1978).

The only judicial word we have on this issue is in the case of Louisville & Jefferson
County Metropolitan Sewer District v. Tarrytowne Sanitation Company, et al., Ky. App., 818
S.W.2d 267 (1991). In that case the trial court ruled that the amendments to KRS 278.010
allowed the PSC to regulate private sewage treatment plants and the Kentucky Supreme Court
didn’t agree or disagree with that trial court ruling.

The Co-Complainants also argue that even if the PSC éxemption is legal, the
Defendant has operated outside that exemption by continuing to provide services to the Co-
Complainants after the Co-Complainants withdrew their membership from the
Neighborhood Association. The Co-Complainants voluntarily removed themselves from the
membership of the Neighborhood Association because of the issues in this dispute and are
therefore by virtue of their exclusion from the Neighborhood Association, members of the
public. The Defendant has acknowledged that Neighborhood Association membership was bases
on two criteria: (1) property ownership, and (2) voluntary association and payment of dues to the
Neighborhood Association. The Defeqdant’s efforts to force collection of the membership fee
from the Co-Complainants through judicial action (Clark District Court) was symbolic of the
Defendant’s belief that property owners who didn’t maintain Neighborhood Association

membership were outside the “privileged class of sewer service recipients which qualified the

Défendant for PSC jurisdictional exemption. And as indicated in the letter of 5/1/98 to Chris




Warner from Rebecca Frye, if all prdperty owners (100%) didn’t maintain membership in the
Neighborhood Association, then the sewage treatment plani would be subject to PSC jurisdiction
(copy of letter attached to Complaint as Exhibit F). That is exactly the position of the Co-
Complainants, and exactly why they refused to renew their membership in the Neighborhood
Association. From the moment the Co-Complainants separated themselves from the
membership, fheir goal was to bring the sewage treatment plant within the jurisdiction of the
PSC. According to PSC definition of the term “public utility” and for purposes of this
Complaint, and at the tiﬁe this Complaint was filed, the Co-Complainants were the “public” in
the statutory phrase “treatment of sewage for the public” set forth in KRS 278.010(3)(f).

The Kentucky General Assembly created the PSC to protect the consumer in all matters
of utility rates and service, not craft creative arguments about the meaning of terms like “public
utility” - a term which is not even in the statutes. “Public Utility” is not the term used by the
General Assembly. “All Utilities” is the term written in KRS 278.040, and to ignore the breadth
of PSC jurisdiction over “ALL UTILITIES” is contrary to the purpose and intent of the statute.
The Co-Complainants have plead their case to the PSC because the PSC was created to protect
them. They ask that the PSC exercise its statutory jurisdiction to address the substantive issues

of the Complaint.

Respectfully submitted,

ol

EDWARD LW

Attorney At{La

P.O. Box 4308

Lexington, Kentucky 40544-4308
(606)252-7802

Counsel for Co-Complainants
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CERTIFICATE OF SERVICE

This is to certify that a copy of the foregoing Brief was served on the [{ _ day of

November, 1999, by mailing same, postage prepaid, to the following:

Hon. John H. Rompf, Jr. Hon. Amy Dougherty

P.O. Box 578 Public Service Commission
Winchester, Kentucky 40392 _ 730 Schenkel Lane
Counsel for the Defendant Frankfort, Kentucky 40602

_ste

EDWARD L. YAWY
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November 12, 1999

Public Service Commission P L
730 Schenkel Lane IR
Frankfort, KY 40602

Re: Warner and Norton vs. Verna Hills
Case No. 99-205

Gentlemen:

Enclosed are the original and 10 copies of my brief on the
issue of jurisdiction pursuant to the Commission's Order of July
14, 1999.

Also enclosed is my file copy which I ask you to date stamp
“filed” and return to me.

Thanks for your cooperation.
Very truly yours,

WHITE, McCANN & STEWART

B D)

Cfgp/ﬂ. Rompf, Jr. () k/
JHR:slp

Enclosures

K:\JHR\verna-hills~psc-1ltr
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JURISDICTION ISSUE

VERNA HILLS NEIGHBORHOOD
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By Order entered July 14, 1999, the Commission ordered
that Briefs be submitted to it on the question of jurisdiction in
this matter on or before September 1, 1999. By Order entered
Rugust 26, 1999, the due date for Briefs was extended to November
1, 1999. Upon Motion of the Complainants the time for filing of
Briefs was extended to November 15, 1999, by Order entered
October 27, 1999.

STATEMENT OF FACTS

Verna Hills Neighborhood Association (hereinafter “the
Neighborhood Association”) operates a package sewer treatment
plant (hereinafter “the plant”) with collection appurtenances in
Clark County, Kentucky serving solely those persons who own homes
in Verna Hills Subdivision as shown in Plat Book 4, page 75,
Clark County, Kentucky.

By Order entered September 16, 1993, in Case No. 93-
315, the Commission exempted the Neighborhood Association from
the jurisdiction of the Commission finding:

8. The characterization of service as public

depends “upon whether or not it is open to

the use of the public who may require it, to
the extent of its capacity.” Ambridge v.




Pub. Serv. Comm'n of Pennsylvania, 165 A.47,
49 (Pa. Super. 1933). “One offers service to
the 'public' . . . when he holds himself out
as willing to serve all who apply up to the
capacity of his facilities.” North Carolina
ex. rel, Utilities Comm'n v. Carolina Tel. &
Tel. Co., 148 S.E.2d 100, 109 (N.C. 1966).

9. After the proposed transfer is completed,
the sewage treatment facilities will serve a
defined, privileged, and limited group — the
Neighborhood Association's members. The
facilities will not be serving the public.
The Neighborhood Association will not,
therefore, be a utility. KRS 278.010. See
also Lockwood Water Users Ass'm v. Anderson,
542 P.2d 1217 (Mont. 1975); Re Stonecrest
Manor Water Service, 13 PUR3d 123 (Conn.
P.U.C. 1956).

Based upon those findings, the Commission ordered:

5. Upon completion of the transfer, the
Neighborhood Association will not be a
utility subject to Commission jurisdiction.

The initial by-laws of the Neighborhood Association in
existence in September, 1993 provided in Article X regarding
membership as follows:

MEMBERSHIP

Membership in the Corporation shall be
extended to any individual person or family
residing within the geographical area of the
Verna Hills Neighborhood Corporation, except
that they shall be the owner of record of the
property on which they reside. Membership
rights may be assigned from an owner to a
renter, in writing. Membership shall
commence upon payment of annual dues. . . .
Owners of building lots within the boundaries
of the Verna Hills Neighborhood Corporation
shall not be eligible for membership unless
they shall provide an affidavit that it is
their intent to construct a residence on said
lot for their own dwelling. (Emphasis ours)

These articles were amended regarding the plant on




February 17, 1994 in Article XV as follows:

Sewage service shall be provided to each
member of the corporation upon the following
terms and conditions.

a. The corporation hereby adopts, ratifies
and makes as its own all rates, rules,
classifications and reqgulations of Verna
Hills Neighborhood Association, Inc. on file
with the Public Service Commission effective
at the time of transfer of assets to the
corporation.

b. A member desiring sewer service shall pay
the rates and shall comply with all the rules
and regulations hereby adopted and ratified.

c. Further, a member shall pay to the
Treasurer of the corporation an initial
application fee of $20.00.

d. The Board shall have the power and
authority to modify from time to time all
rates, rules, classifications and regulations
pertaining to the sewer system.

e. The Board may discontinue or refuse
sewage service to a member for failure to pay
required fees or for failure to comply with
the duly adopted rules and regulations of the
Board pertaining to the sewer system.

f. Service shall be provided only to members
of the corporation, not to the general
public, said members being property owners in
Verna Hills Subdivision.

g. Assessments charged by the corporation
for sewage treatment service shall be equal
to the cost of providing such service. The
Board shall adjust the rates from time to
time to cover that cost without making a
profit from the facility's operation. The
Board may not expand the capacity of the
sewage treatment facility beyond the capacity
needed to meet the needs of the members of
the corporation. (Emphasis ours)

Paragraph g of Article XV was once again amended on

October 10, 1996 as follows:




g. Assessments charged by the Corporation
for sewage treatment service shall be equal
to the cost of providing service, for the
long term. The Board shall adjust the rates
from time to time to cover that cost and
provide for long term service, hopefully
without the necessity for special assessments
for repair or replacement of the Sewer
Treatment Plant. The Board will be
responsible for proper administration of
monies gathered, account arrearages, etc.

The Board may not expand the capacity of the
sewage treatment facility beyond the capacity
needed to meet the needs of the members of
the corporation. (Emphasis ours)

Finally, after this proceeding was commenced, in order
to clarify certain matters, the Board of Directors, on Auqust 23,
1999, adopted changes to Article X and Article XV of their by-
laws as follows:

ARTICLE X -- MEMBERSHIP

Members of the Corporation shall be any
person or entity who owns any real property
located in Verna Hills Subdivision as shown
in Plat Book 4, Page 75, Clark County Clerk's
Office, and who receives sewer service from
the Verna Hills sewer plant. Membership
rights may be assigned by the owner to a
person occupying a residence in said
subdivision in writing delivered to the
Secretary of the Corporation.

ARTICLE XV -~ SEWAGE TREATMENT SYSTEM

c. This paragraph is hereby deleted from the
By-Laws.

e. The Board may discontinue or refuse sewer
service to a member for failure to pay for
sewer service or failure to comply with the
duly adopted rules and regulations of the
Board pertaining to the sewer plant.

(Emphasis ours)

Essentially the amendment further defined “membership”




and deleted the membership annual fee.

The fact of the matter is that since September 16,
1993, when the Neighborhood Association's acquisition of the
sewer plant was approved, there has been absolutely no change in
its by-laws, policies or provision of service which would subject
the Neighborhood Association to Commission jurisdiction. Since
its inception the Neighborhood Association has only served
persons who owned property in the Verna Hills Subdivision as
platted in Plat Book 4, Page 75, in the Clark County Clerk's
Office. It has never offered service to anyone who resides
outside of that geographical boundary and never planned an
expansion. Its by-laws provide that the plant will serve only
‘members” and the by-laws define membership as only those persons
or entities who own property in the specific geographical
boundary of the platted subdivision. It is wholly owned and
operated by its members who control it and who are limited to a
defined, privileged, limited group of persons who own real estate
on platted subdivision property.

ARGUMENT OF LAW

Jurisdiction of the Public Service Commission is set
forth in KRS 278.040 which provides as follows:

(1) The public service commission shall

requlate utilities and enforce the provisions

of this chapter. . . .

(2) The jurisdiction of the commission shall
extend to all utilities in this state. . . .

(Emphasis ours)
For the purposes of KRS Chapter 278, "utility’ is

5




defined in KRS 278.010(3) as follows:

(3) “Utility” means any person except a

city, who owns, controls, or operates or

manages any facility used or to be used for

or in connection with:

(f) The treatment of sewage for the
ublic, for compensation, if the facility is

a subdivision treatment facility plant,

located in a county containing a city of the

first class or a sewage treatment facility

located in any other county and is not

subject to requlation by a metropolitan sewer

district; (Emphasis ours)

It is undisputed that the Neighborhood Association
treats sewage for compensation so the question becomes whether or
not its endeavors are for the “public”.

As noted above, the Commission has previously, in
September, 1993, found the Neighborhood Association's operations
were not for the “public” and therefore not subject to the
jurisdiction of the Commission. Thus, the question becomes, has
the Neighborhood Association taken any actions since the adoption

of the Commission's previous Order which would make it subject to

Commission jurisdiction.’

parenthetically, it should be noted that the Neighborhood
Association's action in the collection and transportation of
sewage to the Neighborhood Association's package treatment plant
are not subject to Commission jurisdiction (Boone County Water
and Sewer District vs. Public Service Commission, Ky., 949 S.W.2d
588 (1997). In that case the Supreme Court held that sanitation
districts are not a “utility” within the jurisdiction of the
Commission. The Court concluded that because the collection and
transmission of sewage was not mentioned within KRS 278.010(3) (f)
it was not intended to be subject to Commission regulation. For
this reason, only the sewage treatment functions of the
Neighborhood Association could be subject to Commission
regulation.




In fact, in the present case, the Neighborhood
Association has taken great care since the September, 1993 Order
not to offer a service to the public. In its initial Articles
the Neighborhood Association stated that membership would ‘be
extended to any individual person or family residing within the
geographical area of the Verna Hills Neighborhood Corporation,
except that they shall be the owner of record of the property on
which they reside.” On August 23, 1999, the Neighborhood
Association clarified its membership policy by stating that
“Members of the Corporation shall be any person or entity who
owns any real property located in Verna Hills Subdivision as
shown in Plat Book 4, Page 75, Clark County Clerk's Office, and
who receives sewer service from the Verna Hills sewer plant.”
Additionally, twice since 1993 the Neighborhood Association has
provided that service will not be provided to the general public
and has also stated that the capacity of the plant may not be
expanded beyond the needs of its members. (See amendment to
Article XV, paragraphs (b) and (g) on February 17, 1994 and
amendment to Article XV, paragraph (g) on October 10, 1996.)
Thus, the only change in the by-laws since the Commission's
previous Order was to further define the limitations on
membership in the Corporation and to clarify that it may not
offer service to the public.

There is little law in Kentucky on what constitutes a
utility which offers service to the public. However, in Austin

vs. City of ILouisa, Ky., 264 S.W.2d 662 (1954), the Kentucky




Court of Appeals held that even though an owner of a private
water line charged a group of 19 other homeowners a fee for the
connection fee for them to tap on to his private water line, this
did not constitute distribution of water for compensation and the
line was not a “public utility” within the meaning of KRS

278.010. The Court seemed to rely upon the fact that in that
case there were a limited number of persons using the water line
and the fee charged to them was reasonable for the connection.

In the present case, the service provided is limited to only

members of the Association and membership is limited to the

geographical area of Verna Hills Subdivision.

There is, however, ample authority from other sources
and jurisdictions defining what it means to be a “public utility”
or utility providing service to the “public”.

Whether or not a utility is public or private has been
discussed in 73B C.J.S., Public Utilities, Section 3, wherein it
is stated:

The test is, therefore, whether or not such

person holds himself out, expressly or

impliedly, as engaged in the business of

supplying his product or service to the

public, as a class, or to any limited portion

of it, as contra-distinguished from holding

himself out as serving or ready to serve only
particular individuals.

The public or private character of the
enterprise does not depend, however, on the
number of persons by whom it is used, but on
whether or not it is open to the use and
service of all members of the public who may
require it, to the extent of its capacity, .

Furthermore, in 64 Am Jur 2d, Public Utilities, Section

8




1, it is stated that:

As its name indicates, the term “public
utility” implies a public use and service to
the public, and indeed, the principal
determinative characteristic of a public
utility is that of service to, or readiness
to serve, an indefinite public (or portion of
the public as such) which has a legal right
to demand and receive its services or
commodities. There must be a dedication or
holding out, either express or implied, of
product or services to the public as a class.

These general statements of law have had wide

acceptance. For instance, in Tennessee the Court of Appeals has

ruled in Johnson City vs. Milligan Utility District, 276 S.wW.2d

748 (1955) that:
Whether business operation may be classed as
that of a public utility is controlled by
facts of a particular case, and question
generally depends upon whether operation has
been held out as public service, upon whether
service is in fact of a public character, and
whether it may be demanded on basis of
equality and without discrimination by all
members of public or obtained by permission
only.

Similarly, in Ford Hydro-Electric Co. vs. Town of
Aurora, 240 N.W. 418 (1932), the Supreme Court of Wisconsin held
that a test of public utility depends on what it does rather than
what it has the power to do. It does not depend on the number of
customers but whether or not the plant was built and operated to
furnish power to the public generally.

Similarly, in New Mexico, the Supreme Court has
considered the issue of what is a public utility. In Socorro
Electric Cooperative, Inc. vs. Public Service Company of New
Mexico, 348 P.2d 88 (1959), the Court, citing 73 C.J.S., Public

9




Utilities, Section 2, page 992, held that the test of whether or
not a person is a public utility is whether or not such person
holds himself out, expressly or impliedly, as engaged in the
business of supplying his product or service to the public as a
class or to a limited portion of it, as counter-distinguished
from holding himself out as serving or ready to serve only
particular individuals. It depends not upon the number of
persons but upon whether or not it is open to use and service of
all members of the public who may require it to the extent of its

capacity. (See also Lockwood Water Users Association vs.

Anderson, 542 P.2d 1217 (Montana, 1975) and Llano, Inc. vs.

Southern Union Gas Company, 399 P.2d 646 (New Mexico, 1965) and

State of North Carolina vs. Carolina Telephone and Telegraph
Company, 148 S.E.2d 100 (1966), and Waltman vs. Pennsylvania
Public Utjility Commission, 596 A.2d 1221 (1991), for same
holding.) Likewise, in El Vadito de los Cerrillos Water
Association vs. New Mexico Public Service Commission, 858 P.2d
1263 (N.M., 1993), the Court held that even though the private
water association sold water to certain other customers outside
of its initial jurisdiction, it did not transform it into a
“public utility” subject to the jurisdiction of the Public
Service Commission.

Finally, in West Virginia, in Wilhite vs. Public
Service Commission, 149 S.E.2d 273 (1966), the Supreme Court of
West Virginia once again looked to the test of whether a firm is

a public utility by examining whether or not the firm held itself
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out either express or implied as engaged in the business of
supplying its product or service to the public as distinguished
from serving only particular individuals. 1In that case, like in
the present case, there is no evidence that the firm ever held
out to serve the public with services. The Court held:

Although a dedication to public service or a

holding out to supply the public may be

implied, it will not be presumed from the

fact that the product or service is a product

or service usually supplied by a utility;

such dedication or holding out is never

presumed without evidence of unequivocal

intention. Wilhite, supra, page 281.

In the present case, the Neighborhood Association only

supplies service to members or the persons who live in Verna

Hills Subdivision and no others. It has not offered its services
to any others and as a matter of policy does not serve any others
and cannot build capacity to serve others.

The bottom line in this case is that absolutely no
change has been made in the services provided or customer base of
the Neighborhood Association since this Commission's decision in
1993. Furthermore, no change has been made to any by-law or
policy of the Association other than to further define and
restrict the manner and scope of service of the Association since
1993. Finally, there have been no facts pled or shown which
would support a finding that the Neighborhood Association has
served or offered to serve the “public” as that term has been
defined by the vast majority of case law. The record in this
case was then and is now abundantly clear that the Neighborhood
Association's operations are private in nature and thus not

11




subject to the jurisdiction of the Public Service Commission.
Respectfully submitted,

WHITE, McCANN & STEWART

w7

. Box 578
W hester, KY 40392-0578
(606) 744-2551
ATTORNEYS FOR DEFENDANT

£Ohh’H. RoAﬁﬁ, Jr&v{ukd/

I certify a true copy of the
foregoing has been served upon
Hon. Edward L. Yancy, P. O. Box
4308, Lexington, KY 40544-4308,
and Hon. Amy E. Dougherty,

Public Service Commission, P. O.
Box 615, Frankfort, Kentucky
40601, this / day of November,
1999.

Of<i;fnsel for Deféﬁﬂigtv

K:\JBR\verna-hills-brf
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COMMONWEALTH OF KENTUCKY 0eT 2 8 1999
BEFORE THE PUBLIC SERVICE COMMISSION

ENERAL COUNSEL
CHRIS WARNER GENERA
CHARLES NORTON COMPLAINANTS
vs. MOTION FOR CONFINUANGE, - NO. 99-205
TO FILE B eCEWED
VERNA HILLS NEIGHBORHOOD 0CT 2 9 1998
ASSOCIATION, INC. Pusicomuce  DEFENDANT

COMAISBION
% %k kv Kk
Comes counsel for the Complainants, and moves the Public Service Commission for a
continuance of the date for filing briefs on the issue of jurisdiction from November 1, 1999, to

November 15, 1999.

S
D
been consumed completely by a civil products liability case which is now in the third week Q(t)‘(jg :9 S5

and scheduling of the trial was beyond my control. Irespectfully request the additional time to

prepare the brief.

Respectfully submitted,

EDW . YANC
Attorney/At Kaw
P.O. Box4308

Lexington, Kentucky 40544-4308
Tel. (606)252-7802

v . . Fax. (606)255-1882
Counsel for Complainants




CERTIFICATE OF SERVICE
This is to certify that a copy of the foregoing Motion for Continuance was served on the

25th of October, 1999, via facsimile transmission to the following:

Hon. John H. Rompf, Jr. ' ' 0{‘1/1 )
P.0. Box 578

Winchester, Kentucky 40392

Fax. (606)744-2583

Counsel for the Defendant

Hon. Amy Dougherty
Public Service Commission
730 Schenkel Lane
Frankfort, Kentucky 40602
Fax. (502)564-7279

=
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COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
730 SCHENKEL LANE
POST OFFICE BOX 615
FRANKFORT, KY. 40602
(502) 564-3940

October 27, 1999

To: All parties of record

RE: Case No. 99-205

We enclose one attested copy of the Commission’s Order in

the above case.

Sincerely,

Stephanie Bell ~

Secretary of the Commission

SB/hv
Enclosure




Verna Hills Neighborhood Association
P. O. Box 4377
Winchester, KY 409392 4377

Butch McCord
109 Robyn Drive
Winchester, KY 40391

Chris Warner
219 Robyn Drive
Winchester, KY 40391

Charles Norton
701 Princeton Drive
Winchester, KY 40391

Honorable Edward L. Yancy
Attorney at Law

P. 0. Box 4308

Lexington, KY 40544 4308

Honorable John H. Rompf
Attorney for Verna Hills
White, McCann & Stewart
125 South Main Street
P.0. Box 578

Winchester, KY 40392 0578




COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

CHRIS WARNER AND

CHARLES NORTON
COMPLAINANTS

V.

CASE NO. 99-205

VERNA HILLS NEIGHBORHOOD

ASSOCIATION, INC.
DEFENDANT

Nt Nt N Nt i N “it? i

ORDER

On October 26, 1999, Chris Warner and Charles Norton, by Counsel, filed a
Motion for extension of time via facsimile copy. They request to file their brief on the
issue of whether the Commission lacks jurisdiction over the Verna Hills Neighborhood
Association, Inc. by November 15, 1999. The briefs were due November 1, 1999.

The Commission, having reviewed the Motion and having been otherwise
sufficiently advised, HEREBY ORDERS that briefs of both parties on the question of the
jurisdiction of Verna Hills Neighborhood Association, Inc. shall be submitted to the
Commission by no later than November 15, 1999.

Done at Frankfort, Kentucky, this 27th day of October, 1999.

ATTEST: By the Commission

QQ'E"\ C_ . ~

cutive IDirector
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'3, /
, 79-205
COMMONWEALTH OF KENTUCKY EOEFIVED
BEFORE THE PUBLIC SERVICE COMMISSION
0CT 2 5 1999
s FUSLIC 5ERYI
In the Matter of: ‘éo@?é@;‘élﬁs
CHRIS WARNER and |
CHARLES NORTON COMPLAINANTS
VS, MOTION FOR CONTINUANCE
TO FILE BRIEF
VERNA HILLS NEIGHBORHOOD
ASSOCIATION, INC. DEFENDANT
I B X B N |

Comes counsel for the Complainants, and moves the Public Service Commission for a

continuance of the date for filing briefs on the issue of jurisdiction from November 1, 1999, to

November 15, 1999.

Counsel for the Complainants is a sole practitioner. For the past two months my time has
been consumed completely by a civil products liability case which is now in the third week of
trial in the Shelby Circuit Court. T apologize to the PSC for the delay, but the course, progress
and scheduling of the trial was beyond my control. I respectfully request the additional time to
prepare the brief.

Respectfully submitted,

EDWARD WCY /
P.O. Box 43

Lexington, Kentucky 40544-4308
Tel. (606)252-7802

Fax. (606)255-1882

Counsel for the Complainants
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CERTIFICATE OF SERVICE
This is to certify that a copy of the foregoing Motion for Continuance was served on the

25th of October, 1999, via facsimile transmission to the following:

Hon. John H. Rompf, Jr.
P.O. Box 578

Winchester, Kentucky 40392
Fax. (606)744-2583
Counsel for the Defendant

Hon. Amy Dougherty
Public Service Commission
730 Schenkel Lane
Frankfort, Kentucky 40602
Fax. (502)564-7279
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COMMONWEALTH OF KENTUCKY

PUBLIC SERVICE COMMISSION Ronald B. McCloud, Secretary
730 SCHENKEL LANE Public Protection and
POST OFFICE BOX 615 Regulation Cabinet
FRANKFORT, KENTUCKY 40602
www.psc.state.ky.us Helen Helton
Paul E. Patton (502) 564-3940 Executive Director
covernor Fax (502) 564-3460 Public Service Commission

October 25, 1999

Verna Hills Neighborhood Assoc. Butch McCord

P. O. Box 4377 109 Robyn Drive

Winchester, KY 40992-4377 Winchester, KY 40391

Chris Warner Charles Norton

219 Robyn Drive 701 Princeton Drive
Winchester, KY 40391 Winchester, KY 40391
Honorable Edward L. Yancy Honorable John H. Rompf, Jr.
Attorney at Law Attorney for Verna Hills

P. O. Box 4308 P. O. Box 578

Lexington, KY 40544-4308 Winchester, KY 40392-0578

RE: Case No. 99-205
Gentlemen:

Attached is a copy of the memorandum that is being filed into the record of the
above-referenced case. If you have any comments that you would like to make
regarding the contents of the informal conference memorandum, please do so within

five days of receipt of this letter. Should you have any questions regarding same,
please contact Amy Dougherty at (502) 564-3940, Extension 257.

SlncereL C}gﬂ()r\

Helen C. Helton
Executive Director

Attachments

Epucarion
PAYS

AN EQUAL OPPORTUNITY EMPLOYER M/F/D




INTRA-AGENCY MEMORANDUM ,
Cro.
KENTUCKY PUBLIC SERVICE COMMISSION g, %5 19g
C
190 Y
TO: Main Case File No. 99-205 SSion &

Chris Warner and Charles Norton, Complainants v.
Verna Hills Neighborhood Association, Inc., Defendant

FROM: Amy Dougherty W

DATE: October 25, 1999

RE: Informal Conference Memorandum

An informal conference was held at the Commission’s offices.
Attached as Exhibit A is a list of those who attended. All parties presented their views
of the facts and disputes. The basic question discussed was “What constitutes
membership in the neighborhood association?” The Complainants view membership as
defined by the bylaws, and since they do not meet the definition, they believe that they
are not members. Verna Hills Neighborhood Association believes that the
Complainants are members because they are accepting the sewer service.
Membership in the neighborhood association, according to the Defendant, is irrelevant
to the public utility status of Verna Hills.

During the informal conference, parties and Staff discussed each of
~ the allegations in the Complaint. The Defendant changed or clarified some of its
responses at the informal conference as follows:

. Paragraph 3 is now admitted.
o Paragraph 5 is now admitted.
o As to Paragraph 11, Defendant admits that issues were not

resolved and admitted that it “resolved to conduct a feasibility study
to determine whether the sewage treatment plant needed to be
totally replaced within 10 years.”

° As to Paragraph 12, Verna Hills states that the Delaney and
Associates, Inc., report presented a proposal but that it was not an
offer, and the proposal contained projected costs which were
budgetary numbers and only guesses for replacing the entire
treatment plant.




Main Case File No. 99-205

October 25, 1999
Page 2

As to the First Paragraph 14, Verna Hills denies that the Delaney
report was an expert report and instead contends that it was the
report of a sales representative.

As to the Second Paragraph 14, Verna Hills admits the discussion
about a suit in Clark District Court, Small Claims Division, but
denies that it brought suit because the Board of Directors of Verna
Hills did not want it to be subject to the Public Service
Commission’s rules and regulations.

As to Paragraph 16, Verna Hills admits that the co-complainants
are not associated with Verna Hills Neighborhood Association but
does not admit that a failure to associate is “voluntary.”

Verna Hills admits Paragraph 17.

As to Paragraph 18, Verna Hills denies the allegations contained
therein because dues do not constitute membership in the
Association, but rather service does.

As to Paragraph 21, Verna Hills admits all allegations except that
the membership dues do not include the assessment for capital
improvements, rather that assessment is a separate fee. The
membership dues are for the betterment of the community as a
whole and not specifically related to sanitary sewer service.

Paragraph 22 is now admitted.

At the informal conference, one of the complainants supplied a copy of his bill,
which is attached as Exhibit B and contains the charges assessed.

Attachments




in Re: CHRIS WARNER AND CHARLES NORTON
VS. VERNA HILLS NEIGHBORHOOD ASSOCIATION

CASE NO. 99-205

August 3, 1999 Informal Conference

Please sign in:

NAME REPRESENTING
M @W A
| ///az/o/af/f/%zz/;% Veriy e  Ahds
Breo 7(0‘%%“ PsC

i 0, Tod B
P A4
R

f"()mfﬁi/a m»ém]-(
Cozﬂp/ou‘/rﬁzk

oYl

EXHIBIT A
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‘Customer Ac*nt Information Billing Sumggry

Service to: -98000l30-00 6 AMOUNT OF LAST BILL R
WARNER CHRIS Payments, Jun.23,1999, Thank You

219 ROBYN DR ; Prior Balance Jul.14, 1999
BILLING PERTOD - 'CURRENT WATER CHARGES -': .
Jun.09,1999 TQ Jul.12,1999 Water Charge ' oy 21.34
Date Billed 07-15-1999 _ ‘ T e
Service for 33 Days E OTHER CHARGES o T
Next Reading onvabout Aug. 10 Verna Hills Sewer Charge " = 42.35
Clark County School Tax', — ¥ .65
METER READING INFORMATION KRA Withdrawal Fee,Svc Class 6 .26
Meter no. Meter size Total current charges =~ . - 64.58
036864997 5/8 inch Your Prior Balance was : .00

Present-Actual
Prior
1000 Gallons Usage

'TOTAL AMOUNT DUE ||  $64.58

1 )
, MESSAGES TUO YOU FROM KENTUCKY = AMERICAN N
If you have questlons or concerns, please contact our office. Office
Hours 8:00 6:30 pm M-F Phone 606-268-6300 or 1-800-678-6301,

EMERGENCY - 606 269 2395.

MAKE EVERY DROP COUNT. Clean your drlvewai, steps or sidewalk with a broom,
not a hose. A hose will use up to g ons of water in Jjust 10 minutes.
When washing vour car, turn the hose off except when rinsing. This will save
vouy 100 gallons of water. Remember, don't water on wlndi days. Much of your
water won't land where you want it to. Water in the early morning when 1t's
cool and water has more staying power.

Have vou checked out our Web Site? KAWC'S Web Site is full of good information
including an interactive Kid's Page. Check it out - www.kawc.com.

Brochures on tips to conserve water are available in our lobby.

EXHIBIT B .



http://www.kawc.com

COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
730 SCHENKEL LANE
POST OFFICE BOX 615
FRANKFORT, KY. 40602
(502) 564-3940

August 26, 1999

To: All parties of record
RE: Case No. 99-205

We enclose one attested copy of the Commission’s Order in

the above case.

Sincerely,
Stephas U

Stephanie Bell
Secretary of the Commission

SB/hv
Enclosure




Verna Hills Neighborhood Association

P. 0. Box 4377
Winchester, KY 40592 4377

Butch McCord
109 Robyn Drive
Winchester, KY 40391

Chris Warner
219 Robyn Drive
Winchester, KY 40391

Charles Norton
701 Princeton Drive
Winchester, KY 40391

Honorable Edward L. Yancy
Attorney at Law

P. O. Box 4308

Lexington, KY 40544 4308

Honorable John H. Rompf
Attorney for Verna Hills
White, McCann & Stewart
P.0O. Box 578

Winchester, KY 40392 0578
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COMMONWEALTH OF KENTCUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

CHRIS WARNER AND
CHARLES NORTON

COMPLAINTANTS
CASE NO. 99-205

V.

VERNA HILLS NEIGHBORHOOD
ASSOCIATION, INC.

DEFENDANT

ORDER
The Commission, on its own motion, hereby extends the due date for the briefs
on the question of jurisdiction to no later than November 1, 1999.
BE IT SO ORDERED.
Done at Frankfort, Kentucky, this 26th day of August, 1999.

By the Commission

ATTEST:
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| o orrrces or RECEIVED

WHITE, MCCANN & STEWART

CODELL BUILDING AUG 2 4 1999
125 SOUTH MAIN STREET
JANET WHITE PREWITT P.O,. BOX 578 PUBUC @Sawcz BEVERLY WHITE
JoHN H. RoMeF, JR. WINCHESTER, KENTUCKY 40392-0578 OOMM!SSKW (1909-1996)
BeVERLY ANN SHEA MarsHAaLL McCanN, JR.
(1927-1974)
Emiy P, Hout JamEs B, STEwWART

(1928-1992)

TELEPHONE (606) 744-255i
Fax (606) 744-2583

August 24, 1999

Ms. Helen Helton
Executive Director

Public Service Commission
770 Schenkel Lane

P.O. Box 615

Frankfort, KY 40602

Re: Warner and Norton vs. Verna Hills Neighborhood Association,
Inc., Case No. 99-205

Dear Ms. Helton:

Further to our discussion of “membership” at the PSC's
informal conference held August 2, 1999, I enclose herewith a
copy of an Application for Sewer Service wherein Plaintiff Warner
agreed to membership in the association in writing. Further, the
plaintiffs paid membership dues in the association until 1998.

Further, there was discussion of what inquiry had been made
by the Board of the Neighborhood Association prior to
implementation of the sewer charge for capital improvement.
Enclosed is a copy of the letter received from Randall Palmer,
PE, of Palmer Engineering, regarding his inspection of the plant.

Finally, I have recommended to the Board of Directors of the
association that it specifically limit membership in the
corporation to those persons who own lots in the Verna Hills
Subdivision as shown in the plat of record in the Clark County
Clerk's office and who receive sewer service from the treatment
plant. Enclosed is a copy of such amendment adopted yesterday. I
have also recommended that the corporation rescind the charge of
$1.50 per month per household which had been allocated into a
separate account and used for neighborhood betterment activities.
The board of directors has taken my recommendation and voted
yesterday to rescind the charge retroactive to its inception date
of January 1, 1999, and to make a refund of the amounts actually
paid. In the future the board plans to implement a voluntary
community association to engage in the betterment activities for
the neighborhood entirely separate from its utility operation.




Ms. Helen Helton
August 24, 1999
Page 2

I ask that the Commission take these facts into
consideration.

Very truly yours,

WHITE, McCANN & STEWART

o O Y

Jghm|H. Rompf, J
JHR:jch
Enclosures

copy to: Hon. Edward Yancy
P.0. Box 4308
Lexington, KY 40544-4308

K:\JHR\verna-hills-helton-h-Ltr




AMENDMENTS TO BY-LAWS OF
VERNA HILLS NEIGHBORHOOD ASSOCIATION, INC.

R4
This Amendment adopted the 35 — day of AM%]&: + 1999 is to update
the original By-Laws of Verna Hills Neighborhood ssociation, Inc.
originally adopted January 16, 1992 and amended February 17, 1994 and

October 10, 1996. This adoption will cause the Verna Hills Neighborhood
Association, Inc. By-Laws to include the original By-Laws with all changes

adopted between the dates, including voted changes for !éllglilk: , 1999.

ARTICLE III -- QUALIFICATIONS OF OFFICERS

a. Members must be in good standing in the Corporation.

ARTICLE X -- MEMBERSHIP

Members of tne Corporation shall be any person or entity who owns
any real property located in Verna Hills Subdivision as shown in Plat
Book 4, Page 75, Clark County Clerks Office, and who receives sewer
service from the Verna Hills sewer plant. Membership rights may be
assigned by the owner to a person occupying a residence in said sub-
division in writing delivered to the Secretary of the Corporation.

ARTICLE XV -- SEWAGE TREATMENT SYSTEM

c. This paragraph is hereby deleted from the By-Laws.

e. The Board may discontinue or refuse sewer service to a member
for failure to pay for sewer service or failure to comply with
the duly adopted rules and regulations of the Board pertaining

to the sewer plant.
0w K e e
E’KC}E*I‘ARY 9

Amendments adopted by the Board of Directors of Verna Hills

Neighborhood Association, Inc. this éZS@é day of 4% , 1999.
%Zfrles MglntoshffPresident Jerry Cecil, Board of Directors
Tédd Peyton? Vice-President Fred Brown, Board of Directors
Youodme 4%7@// |
Joe;’Breedlng, Secretagh Larry/Neav1ll, Board of Directors
Rick Bahr, Treasurer Dan Elam, Board of Directors
2\ A S
Randy Jghnsoy, Board of Directors /;6hn Bodnar, Board of Directors




N P3Palmer

ENGINEERING

BWINCHESTERBMNASHVILLERNLOUISYILLE

April 17, 1997

Mr. Jim Greene
105 Robyn Drive
Winchester, KY 40391

RE: Vemna Hills Sewage Treatment Plant
Dear Mr. Greene:

On April 7 and 8, 1997, we conducted a visual inspection of the above referenced sewage treatment
plant. We have also reviewed a video tape of the sewage treatment plant made on April 14, 1997,
The field review and video tape show several areas of heavy corrosion and several leaks in the wall
between the holding tank and digestor tank. We were unable to obtain the original construction plans
for the sewage treatment plant. The plant was constructed approximately 25 years ago. It is our
understanding that the community plans to replace the current sewage treatment plant in 10 years.

A heavy amount of corrosion was noted on exterior of the transport trough. According to the plant
manager, Mr. Van Bugg, the interior of the transport trough does not indicate any major corrosion.
We recommend the excess rust be removed from the transport trough. The trough should then be
sand blasted clean. A coating should then be applied to reduce further corrosion.

During the visual inspection, the wall between the digestor and holding tank showed heavy corrosion
above the waterline. The video tape showed two leaks in the wall. A small leak is located above the
waterline near the end of the wall on the lagoon side. The second leak is located where the transport
trough enters the digestor tank. Mr. Bugg indicated that this leak has grown from a small pin size
leak three years ago to approximately 1 inch in diameter today. These leaks do not pose a large
threat to the structural integrity of this wall. The visual inspection did not allow us to determine the
amount of corrosion that may have occurred in the lower portion of the wall. Based on the age of
wall and the condition of the upper portion of the wall, we recommend that either the wall be further
inspected or some type of liner be installed. If the wall is to be further inspected, the digestor and
holding tank should be drained. This will allow an in-depth inspection of the wall. The inspection
can determine if a liner is necessary or if spot repair can extend the life of the wall. If an in-depth
inspection is not viable, we recommend some type of liner be installed.

\

If you have any questions or need additional information, please do not hesitate to call on us.

Randall S. Paimer, PE
Structure Project Manager

271 Shoopers Snve Prone: ;6061 744-1213
20, 8ox T4 Fac :306) 744-1289
Mimpencise XY 107020717
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Verna d)‘l[[ﬁ dvzlg[r)ﬂom/{oocl Hssociation

P.O. Box 4371
Winchester, KY 40392-4377
August 1, 1993

APPLICATION FOR SEWER OSERVICE

Name of Resident CC/irs /A/c,,ner
Address “2/Q Zabovn /.
Telephone Number “ Yy 2283

Home Owner (1f different from above) .

Address

Telephone

Agreement For Service

I hereby make application and authorize the Verna Hills
Neighborhood Association, Inc. to provide sewer
gervices requested at the above address. I agree to

make payment of all amounts due on or before due dates
for services furnished to any address where I either
have an interest in ownership of the property, directly
or indirectly, or have requested service. I understand
that my failure to do so will be just cause for
discontinuance of sewer service. I further agree that
I will be responsible and liable for all charges
against this account until I provide in writing a
notice of discontinuance of sewer service. It is
understood that the Board of Directors of the Verna
Hills Neighborhood Association, Inc. has the authority
to set rates and establish policy and/or rules of
gervice, It is further understood that if service is

terminated due to nonpayment of amounts due the
homeowner will be responsible for all termination and

reconnection fees. Whereas, the Verna Hills
Neighborhood Association, Inc. is a non profit
corporation it will be required  that all sewer
subscribers be a member in good standing of the
Agsociation. It is also agreed that a one time fee of
$300.00 per household will be paid as follows: All or
at least $100.00 due by August 10, 1993 and any balance
due within 90 days. Failure to pay fee is reason for
discontinuance of service. All monthly payments not
received by 10th of the month are subject to late
charge. I fully wunderstand and accept the above

diti : '
conditions /éf? 414%;¢k1

Signature

&-72-97

Datrsa

4 . _ AW
Current Monthly Rate (Members; - §2 Q\\u/“

One Time Household Charge 500,00\ Z 0. D //‘
Asgociation Yearly Membership §20. ‘ ?Z/ q

Please complete application and return with August 1993 //
payment and payment for one time household charge no
later than August 10, 1993. If you are not a member
payment of the membership dues are due by August 10th.




ot i, S
exington, -
EDWARD L. YANCY Tel: (606)252-7802
Counselor of Law Fax: (606)255-1882
Sed fugit interea. fugit imepanabile tempus. One Executive Blvd., Suite 219

But meanwhile it is fying, irretrievable time is flying. Paducah, KY 42001
Virgil Tel: (270)441-7375

Fax: (270)444-9932

August 5, 1999 ; ,

R A TN

Au
Helen Helton ) 50 J 1999
Executive Director P
Public Service Commission O i ;L\’ g
730 Schenkel Lane "
P.O. Box 615

Frankfort, Kentucky 40602

RE: Wamer/Norton v. Verna Hills Neighborhood Association, Inc.
Case No. 99-205

Dear Ms. Helton,

In the course of the conference at the PSC’s office on Tuesday, August 2, 1999, Ms.
Dougherty was referred to a letter by Mr. Warner during the discussion of “membership” and its
intended definition, but the letter was not in the PSC files. Enclosed are ten copies of the letter
per Ms. Dougherty’s instructions. Please take this information into consideration as part of the
facts which are before the PSC in this case.

Thank you.

I remain,

ELY:mmi
cc. Hon. John H. Rompf, Jr.
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A WINCHESTER, KY. 40392-4377 o
. 05-01-98 Cae
qu. & Mrs. Warner = : \l)
‘\'»!:131:2{30;1; * 40391 AUG 0 g 1999
Mr. & Mrs. Wamer, F&"w,oj\, CE

As of 4-30:-98 my records indicate we have not received your 1998 Verna
Hills Neighborhood Assoc. dues for the amount of $20.

As stated in previous letter, MMMMQ%&M@
member of the Verna Hills Neighborhood Assoc. in order to keep the
sewage treatment plant a privately qwned plant and not subject to the rules

and requlations of the Public Service Commission.
B —— e ——

Please make your check payable {0 Vema Hills Neighborhood
Association and mark as "Membership Dues". Mail the check to the
above address, Attn: Treasurer.

This is your third and final notice for the 1988 Membership Dues.
in fairness to all homeowners if payment if not received by 5-30-98, Verna
Hilts Neighborhood Assoc. will file with Smali Claims Court to collect the

1998 Dues In the_amoupt of $20. The cost of filing is $36 which is due on the
day the file is claimed. Whoever looses the case is liable for the $36. If you

choose to pay the Membership Dues prior to count date but after Verna
Hills Neighborhood Assaciation has filed with Small Claims Coun, you

will be responsible for the $36 filing fee.

Thank you in advance for your cooperation.

Rebecca A. Frye
Treasurer




COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
730 SCHENKEL LANE
POST OFFICE BOX 615
FRANKFORT, KY. 40602
(502) 564-3940

July 22, 1999

To: All parties of record

RE: Case No. 99-205

We enclose one attested copy of the Commission’s Order in

. the above case.

Sincerely,
SlephalD ety

Stephanie Bell
Secretary of the Commission

SB/hv
Enclosure
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Verna Hills Neighborhood Association
P. O. Box 4377
Winchester, KY 40992 4377

Butch McCord
109 Robyn Drive
Winchester, KY 40391

Chris Warner
219 Robyn Drive
Winchester, KY 40391

Charles Norton
701 Princeton Drive
Winchester, KY 40391

Honorable Edward L. Yancy
Attorney at Law

P. O. Box 4308

Lexington, KY 40544 4308

Honorable John H. Rompf
Attorney for Verna Hills
White, McCann & Stewart
P.0O. Box 578

Winchester, KY 40392 0578




COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION
In the Matter of:

CHRIS WARNER AND

CHARLES NORTON
COMPLAINANTS

V. CASE NO. 99-205

VERNA HILLS NEIGHBORHOOD

ASSOCIATION, INC.
DEFENDANT

A e i i S P g

ORDER

On July 14, 1999, the Commission scheduled an informal conference for all
parties for August 2, 1999. Because of its scheduling conflict, Verna Hills Neighborhood
Association, Inc. filed a motion on July 19, 1999 to reschedule the informal conference.
Having considered the motion, the Commission finds that the informal conference in this
matter should be rescheduled.

IT IS THEREFORE ORDERED that an informal conference is scheduled for all
parties on August 3, 1999, at 1:30 p.m., Eastern Daylight Time, in Conference Room 2
of the Commission's offices at 730 Schenkel Lane, Frankfort, Kentucky.

Done at Frankfort, Kentucky, this 22nd day of July, 1999.

By the Commission

ATTEST:

e .o

Executive Director




COMMONWEALTH OF KENTUCKY < 0D
2 €, WO
BEFORE THE PUBLIC SERVICE COMMISSION %\c;% v o \73
R T
Ny "
@ %O
In the Matter of: O,%
)
CHRIS WARNER and
CHARLES NORTON COMPLAINANTS
VS. MOTION TO CONTINUE NO. 899-205
INFORMAL CONFERENCE
VERNA HILLS NEIGHBORHOQD
ASSOCIATION, INC. DEFENDANT
* % * Kk * % *x % %k * * % %k *x %
Comes the defendant, Verna Hills Neighborhood
Agsociation, Inc. (“Association”), by counsel, and moves the

Commission to reschedule the informal conference now scheduled
for'August 2,'1999 at 10:06 a.m. Counsel for the Association is
scheduled to be out of town on vacation until August 3, 1999. He
will be available for the conference on August 3 and August 4 in
the afternoon, August 6 in the morning, and August 10 all day.
Respectfully Submitted,

WHITE, McCANN & STEWART

Finchester, KY 40392-0578
606-744-2551
ATTORNEYS FOR DEFENDANT

I certify a true copy of the
foregoing has been served upon
Hon. Edward L. Yancy, P.O. Box
4308, Lexington, KY 40544-4308;
this [l day_of July, 1999.

OfCZ?ﬁ' Pefendant
K:\ verna-hills-assn-continue-mot




Is your RETURN ADDRESS completed on the reverse side?

) 99 -2045

SENDER: P lals” “sh to receive the

g Complete items 1 anc. 0of additional services. :
o Complete items 3, 4a, auws 4b. follo.. .y services (for an
o Print your name and address on the reverse of this form so that we can return this extra fee):

card to you. f
o Attach this form to the front of the mailpiece, or on the back if space does not 1. ] Addressee's Address
permit. D R . Deli
aWrite "Return Receipt Requested” on the mailpiece below the article number. 2. estricted Delivery
R i i b¢ h i deli dat
u'clj'gleiave%tgrn Receipt will show to whom the article was delivered and the date Consult postmaster for fee.
3. Article Addressed to: 4a. Article Number

Z X9 og¥ p22

4b. Service Type ‘
Uﬁ(h&_ /IZ‘- / /j ﬂ/ . ?h éoflg WF Registered @ Certified
O Express Mail O Insured
[ Return Receipt for Merchandise ] COD
ﬂ'})@ c ’ - 7. Date of Delivery

LALES

[
5. Received By: (Print Name) 8. Addressee’s AdtrdssiBY if requested
: and fee is paid)

Thank you for using Return Receipt Service.

102595-98-8-0229  Domestic Return Receipt

.




COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
730 SCHENKEL LANE
POST OFFICE BOX 615
FRANKFORT, KY. 40602
(502) 564-3940

July 14, 1999

To: All parties of record

RE: Case No. 99-205

We enclose one attested copy of the Commission’s Order in

the above case.

Sincerely,

Stephanie Bell
Secretary of the Commission

SB/hv
Enclosure




Verna Hills Neighborhood Association

*\P. O. Box 4377
g Winchester, KY 40992 4377

Butch McCord
109 Robyn Drive
Winchester, KY 40391

Chris Warner
219 Robyn Drive
Winchester, KY 40391

Charles Norton
701 Princeton Drive
Winchester, KY 40391

Honorable Edward L. Yancy
Attorney at Law

| P. O. Box 4308

; Lexington, KY 40544 4308

Honorable John H. Rompf
Attorney for Verna Hills
White, McCann & Stewart
P.O. Box 578

Winchester, KY 40392 0578




COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

CHRIS WARNER AND
CHARLES NORTON

COMPLAINANTS

V. CASE NO. 99-205

VERNA HILLS NEIGHBORHOOD
ASSOCIATION, INC.

DEFENDANT

Nt s s v vt “vs st s’ vt it i’

ORDER

On May 13, 1999, Chris Warner and Charles Norton filed a complaint against the
Verna Hills Neighborhood Association, Inc. ("Association"), alleging the Association
improperly increased sanitary sewer charges. On June 9, 1999, the Association filed its
reply, contending that the Commission lacks jurisdiction over the Association.

The Commission believes there may be factual issues that an informal
conference may clarify. Therefore, on its own motion, the Commission HEREBY
ORDERS that:

1. An informal conference is scheduled for all parties on August 2, 1999, at
10:00 a.m., Eastern Daylight Time, in Conference Room 1 of the Commission's offices
at 730 Schenkel Lane, Frankfort, Kentucky.

2. Briefs on the question of jurisdiction shall be submitted to the Commission

on or before September 1, 1999.




Done at Frankfort, Kentucky, this 14th day of July, 1999.

By the Commission

ATTEST:

e Al

<l

Execlitive Director




COMMONWEALTH OF KENTUCKY

PUBLIC SERVICE COMMISSION Ronald B. McCloud, Secretary
730 SCHENKEL LANE Public Protection and
POST OFFICE BOX 615 Regulation Cabinet

FRANKFORT, KENTUCKY 40602
www.psc.state.ky.us Helen Helton

Paul E. Patton (502) 564-3940 Executive Director
covernor Fax (502) 564-3460 Public Service Commission
July 14, 1999

To: All Parties of Record

Re: Case No. 99-232
Filing Deficiencies

The Commission staff has reviewed your application in the above case and finds
that it meets the minimum filing requirements. Enclosed please find a stamped-filed
copy of the first page of your filing. This case has been docketed and will be processed
as expeditiously as possible.

The following item is not required to be filed with an application for transfer but
ideally must be filed in order to expedite the processing of the application:

Signed Purchase/Sale Agreement, or at least some kind of
reduction of the terms of the transfer to writing, e.g., a letter of
understanding.

Please provide the Commission with the above information within 15 days of the
date of this letter. If you need further assistance, please contact James R. Goff of my

staff at (502) 564-3940, ext. 261.

Stephanie Bell
Secretary of the Commission

/sh

EDUCATION
PAYS

AN EQUAL OPPORTUNITY EMPLOYER M/F/D




Jerome A. Kanney

276 Thompson Road

P. 0. Box 3385

Pikeville, KY. 41502 3385

Mary Leslie
P. 0. Box 371
Prestonsburg, KY. 41653

Dennis L. Rohrer

276 Thompson Road

P. O. Box 3385

Pikeville, KY. 41502 3385

Susan A. Branham
P. O. Box 785
Prestonsburg, KY. 41653




.- ..'

Jerome A. Kanney & Dennis L. Rohrer

276 Thompson Road
~ P.O. Box 3385
Pikeville, KY 41502-3385 ’
Phone (606) 437-6147 <
Fax (606) 432-5103 < ™
2 = O
0% .
ECR
e <© 2
June 7, 1999 %3 T“.% ™
’ F / L E 23 ® O
W D
Don Mills, Executive Director A N o 3 7999
Public Service Commission UBL/C S
730 Schenkel Lane COMM/SER Vicg
P.0. Box 615 Sion

Frankfort, KY 40602

Dear Mr. Mills:

CAse Ax4-232
Jerome A. Kanney and Dennis L. Rohrer, whose business addresses are 276 Thompson
Road, P.O. Box 3385, Pikeville, Kentucky 41502-3385, plan to purchase Dema Gas
Company, Inc. from Mary Leslie and Susan A. Crum.

Jerome A. Kanney and Dennis L. Rohrer also own Cow Creek Gas, Inc., and are familiar
with Public Service Commission’s regulations. Dema Gas Company, Inc. services
approximately 23 customers in Knott County, Kentucky. Dema Gas Company, Inc. has
made arrangements with John Allen, Jr. to handle all billing and collections.
Please find enclosed an original application along with 10 requested copies of the
application and 2 additional copies for the other individuals listed on the application.
Also enclosed is a certified copy of the Articles of Incorporation for Déma Gas Company.
Thank you for your time and attention to this matter.
Very truly yours,

e B
JEROME A. KANNEY

JAK/tan

Enclosures:  Application
12 copies
Articles of Incorporation
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COMMONWEALTH OF KENTUCKY JUNO 9 1999
BEFORE THE PUBLIC SERVICE COMMISSION Pwﬂmsﬂwl
COMMISSIOA? E
In the Matter of:
CHRIS WARNER and
CHARLES NORTON COMPLAINANTS
VS. ANSWER TO COMPLAINT NO. 99-205

VERNA HILLS NEIGHBORHOOD
ASSOCIATION, INC. DEFENDANT

* * Kk Kk k Kk * * *k * % *x * *x *

Comes the defendant, by and through counsel,.for its
answer to the Complaint herein and states as follows:

1. The defendant does not have sufficient information
upon which to form a belief as to the allegations contained in
paragraphs 2, 3, 5, both paragraphs 15, 16, 18, 22, 23, 24, and
25 of the Complaint, and therefore denies same.

2. The defendant admits paragraphs 1, 4, 6, 7, 8, 9,
10, 13, and 26 of the Complaint.

3. The defendant denies paragraphs 11, 12, both
paragraphs 14, 19, 20, 21, 27, 28, 29, 30, and 31 of the
Complaint, and further denies each and every other allegation not
specifically admitted herein.

4. The Verna Hills Neighborhood Association, Inc.,
(hereinafter “VHNA”) is a private, non-profit corporation
operating under the laws of the Commonwealth of Kentucky; a true
copy of its Articles of Incorporation is attached hereto marked

Exhibit A.




5. The Bylaws adopted by VHNA are attached hereto
marked Exhibit B.

6. The Bylaws of VHNA specifically provide that
membership is limited to “any individual or family residing
within the geographic area of Verna Hills Neighborhood
Corporation” and further provides that “Sewage Service shall be

provided to each member upon the following terms and conditions

f. Service shall be provided only to members of the
Corporation, not to the general public, said members being
property owners in Verna Hills Subdivision.”

7. By Order of the Public Service Commission dated
December 16, 1993 in Case No. 93-315--In Re the Matter of the
“Application of Verna Hills Association, Inc., for an Order
Authorizing Verna Hills, Ltd. to Transfer Its Assets to Applicant
and for the Determination of Jurisdictional Status”, the
Commission determined that VHNA was not a utility subject to the
jurisdiction of the Commission.

8. There has been no change in the VHNA sewer system
or in the geographic area served by that system since December
13, 1993, and VHNA does not offer service or serve any customer
who does not live within the specific boundary of Verna Hills
Subdivision.

9. VHNA does not treat sewage for the “public” and as
such is not subject to the jurisdiction of the Public Service
Commission pursuant to KRS 278.010.

WHEREFORE, Verna Hills Neighborhood Association, Inc.,

demands Judgment that the Complaint against it be dismissed with




prejudice, at the cost of the complainants, that the Commission
determine that Verna Hills Neighborhood Association, Inc. is not
subject to the jurisdiction of the Public Service Commission, or
alternatively, that the Commission determine that its charges,
fees, and assessments for the provision of sanitary sewer service
to the line boundary of Verna Hills Subdivision in Winchester,

Clark County, Kentucky, are fair and reasonable.

WHITE, McCANN & STEWART

qui,g. Rompf,
P. ox 578
Winchester, KY 40392-0578
606-744-2551

ATTORNEYS FOR DEFENDANT

BY

I certify a true copy of the
foregoing has been served upon
Hon. Edward L. Yancy, P.0O. Box

4308, %ﬁiﬁgton, KY 40544-4308;
this day of June, 1999.

?f/Counsel ferefﬁ%ndant

K:\JHR\verna-hills-assn-complaint-ans
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BY-LAWS
OF

VERNA HILLS NEIGHBORHOOD ASSOCIATION, INC.

ARTICLE I *

There shall be elected by the membership, a President, Vice-President,

and a Secretary,/Treasurer. All such officers shall be voting members of the
Board of Directors. The President shall be the Chief Executive Officer of
the Corporation, and shall preside at all meetings of the Board of Directors

| ané at all membership meetings. In the event of the absence of,or the

incapacity of the President, the Vice-President shall act as the Presicdent.

| The Secretary,/Treasurer shall keep accurate minutes of all meetings of the

| Board of Directors and of the membership and shall have charge of all
correspondence of the Corporation, and shall have supervision of all financial
records of the Corporation. Officers shall be elected for a period of one
year, by a vote of the entire membership, except that during the first two
years of the Corporation, officers may serve for a period of two years.
Following the expiration of the first two-year term and all subsequent one-
year terms, officers may not serve a successive term, but they may serve
non-sequential terms.

ARTICLE II *

BOARD OF DIRECTORS

The initial Board of Directors shall consist of eight (8) members and the
number of Directors may be expanded by a 2,/3 majority vote of the Board of
Directors. Not less than 1,3 of the members of the Board of Directors shall be
elected each year. At the formation of the Board, 1,2 shall be elected for
one-year terms, 1,/2 for two-year terms and 1,3 for three-year terms. In the
event of a resignation or removal of any member of the Board, a new member shall
be appointed to replace him/her for the unexpired term only. Replacement members
shall be elected to the Board by a 2,3 majority vote of the members of the Board.
Officers of the Corporation shall have full standing rights and privileges on
the Board of Directors. Any Board member who fails to attend three consecutive
board meetings without excuse may have his,'her seat declared vacant and said
vacancy shall be filled as outlined above. '

ARTICLE III ¥

QUALIFICATIONS OF OFFICERS

The following qualifications will be reguired for the Officers and Board
of Directors:

a. Member must be in good standing in the Corporation with dues paic.

b. Member must be at least 21 years old.

c. Member must have a minimum residency of 6 months in Verna Hills.
* - See Amendments of 2/94 for chanages in Article T and TT aud IL




ARTICLE IV

REGULAR MEETINGS

Regular meetings of the Mempers of the Corporation shall be held not
less than once per calendar year and notice of the time and place of said
meetings shall be mailed or delivered to all members of the Corporation
by direction of the Secretary. At one regular meeting each year, there shall
be an election of officers and directors of the Corgporation. The names and
addresses and any biographical data, if available, of any nominees for officers's
or director's positions shall be included in the notice of the meeting, including
a statement that additional nominations may be made from the floor by any member
during the meeting.

ARTICLE V

SPECIAL MEETINGS

Irregular or special meetings of the members of the Corporation may be
called by a majority vote of the Board of Directors ¢f the Cerpotation, or
by the President upon the written request of ten (10) percent of the
membership. A call of a special meeting shall set forth in writing the purpose
or purposes of said meeting, and no other business shall be transacted at any
special meeting without a 75% majority consent ¢f those members persent. A notice
of any special meeting shall be mailed or delivered to all members of the
Corporation under the direction of the Secretary, said notice to contain the
purpose or purposes of said meeting. The place and time of the special meeting
shall be designated by the Board of Directors, if the Board calls the meeting,
or by the President of the Corporation, if the President calls the meeting,
provided, however, that said meeting shall take place in Clark County, Kentucky.

ARTICLE VI

DIRECTORS MEETING

The Board of Directors ahall meet not less than quarterly at a place and
hour desigynated by the President. The Directors shall also meet whenever called
together by the President on due notice to each Director. The President shall
call all meetings of the Board of Directors, and if for any reason he,'she shall
fail to call a meeting when regquested to do so by three (3) or more Directors, or
shall fail to call a regular meeting of the Board of Directors, the meeting may be
called by any three (3) Directors in the same manner that the President may call a
meeting. Notice of any special meeting of the Board Gf Directors shall be given
in writing or by telephone at least seven (7) days in advance of such meeting, and
if mailed, shall be mailed postage prepaid, to each Director at his address as it
appears on the books of the Corporation, or personally delivered to him/‘her.
Notice of a meeting of the Directors may be waived by all the Directors. The
Board of Directors may adopt such rules and regulations for the conduct of the
business of the Corporation as are not inconsistent with the laws of the
Commonwealth of Kentucky, the Articles of Incorporation, or the By-laws. Rules for
calling meetings may be waived in the event of an emergency.




ARTICLE VII

NOTICES OF MEETINGS

Any notice of any meeting as required uncer these By-laws, shall be
personally delivered or mailed to every member of the Corporatlon in good
standing at the time of the notice, at least seven (7) days in advance of the
date of the meeting. If mailed, the notice shall bear proper postage and
shall be addressed to the member at his,/her address as it appears on the books
of the Corporation. Notice of any meeting may be waived by the unanimous consent
of the members of the Corperation.

ARTICLE VIITI

Twenty (20) percent of the membership shall constitute a quorum for any
meeting of the Corporation, and a majority of the Directors shall constitute a

quorum for a Board of Directors meeting, subject only to the provisions in

the Association's Articles of Incorporation and the laws of the Commonwealth of

Kentucky.

ARTICLE IX

A majority vote of the members present, in person, shall determine all
questions at any meeting, except in those instances where the manner of
procedure set out in the By-laws, the Articles of Incorporation of this
Corzoration, or the laws of the Commonwealth of Kentucky areto the contrary. Any
member in good standing may vote on any and all matters at a regular or special
meeting of the Corporation, provided, however, that a family membership shall
possess only one (1) vote for that family. Under no circumstances, shall any
individual, family, or entity have more than one (1) vote.

ARTICEL X |

Membership in the Corporation shall be extended to any individual person
or family residing within the geographical area of the Verna Hills Neighborhood
Corporation, except that they shall be the owner of record of the property on
which they reside. Membership rights may be assigned from an owner to a renter, 1n
writing. ﬁémbershlgughalr7bommence»upgﬁmggxment%gf:ann_él*dues{r;DueS‘cofjgg
perlod frdm‘Januarggﬂstmto»Decembermalstmeaehﬁyear. Membership may ded to
any interested person”or-family,"if so allowed by a 3,4 majority vote of the
Board of Directors,upon payment of annual dues, and may be extended to any group,
corporation or association, if so allowed by a 3,4 majority vote of the Board of
Directors, upon payment of annual dues. The payment of dues affords membership
for the calendar year in which they are paid. ThezBoard: ofT”DlrectgéwéshalF
establish the “amount of.. £dues,hexqeptwtpatqzﬁﬁké establfgﬁéﬁﬁsthey*mayzg nly
'béincreased” by a 2/3n: Ty 7tHe Eﬁtire“mgmbé?gﬁﬁ ”?qﬂif“ - “E*%f”the

S,

Yl
-dues may“be“decreasedﬁby;tﬁe Board “of" Dlrectors.f Dues of first-time” members“may be
‘prorated for the amount of ‘time remaining”in”the calendar year during which they
join. Owners of building lots within the boundaries of the Verna Hills Neighborhood



Corporation shall not be eligitle for membership unless they shall provide an
affidavit that it is their intent to construct a residence on said lot for
their own dwelling.

ARTICLE XI

EXPENDITURE OF REVENUES -

Expenditures which are duly authorized by the Board of Directors or
membership shall be made under the signature of the Secretary,/Treasurer
and the President or Vice Presicent.

ARTICLE XIT

et s e e e e

The by-laws may be changed, expanded or altered by a majority vote of the
members of the Board of Directors.

ARTICLE XITI

BOUNDARIES

The boundaries of the VemaHills Neighborhood €orporation shall be all
those areas designated by recorded plat at the date of Incorporzticn as being
a part or unit of Verna Hills Subdivision and all those areas wich may become
a part of the subdivision and so designated on recorded plats.

ARTICLE XIV

RULES OF ORDER

Parliamentary procedure at all meetings of the members, of the Board
of Directors, of any committee that might be appointed from time to time,
shall be governed by the most recent edition of Robert's Rules of Order,
except to the extent such procecdure is otherwise determined by law or by the
Association's Articles of Incorporation or By-lavs.

SECRETARY,"TREASURER

Adopted by the Board of Directors of Verna Hills Neighborhood Association, Inc.,
this_16 th day of January , 1992.

*-See Amendments of 2/94 for addition of Article XV.

**This copy of original By-Laws to be considered the Original Updated

By~Laws as of February, 1994. ,i£%i§7.” g
4 C LeTla Cij;a4¢6£;;L(J)

Secretary
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AMENDMENTS TO BY-LAWS OF
VERNA HILLS NEIGHBORHOOD ASSQOCIATION, INC.

et
This Amendment adopted the _/ ’/_’ & day of February, 1994, to update the original By-Laws
of Verna Hills Neighborhood Association, Inc., originally adopted January 16, 1992. This
adoption will cause the Verna Hills Neighborhood Association, Inc. By-Laws to include the
original By-Laws, with ali changes adopted between these dates, and to expand the By-Laws to
include the By-Laws pertaining to the Sewage Treatment System. As of this date, these
documents will become the current By-Laws of the Verna Hills Neighborhood Assaciation, Inc.

ARTICLE | - OFFICERS

9/16/93 Breakdown of the position of Secretary/Treasurer into two positions was passed
unanimously by current Board of Directors of Verna Hills Neighbornhood Association, Inc.
Article amended to read as follows:

There shall be eicted by the membership, a President; Vice-President; a Secretary;
and a Treasurer. All such officers shall be voting members of the Board of Directors. The
President shall be the Chief Executive Officer of the Corporation, and shall preside at all
meetings of the Board of Directors and at all membership meetings. In the avent of the absence
offor the incapacity of the President, the Vice-President shall act as the President. The
Secretary shail keep accurate minutes of ail meetings of the Board of Directors and of the
membership meetings and shall have charge of all correspondence of the Corporation. The
Treasurer shall have supervision of all financial records of the Corporation. Officers shal! be
elected for a period of one year, by a vote of the entire membership, except that during the
first two years of the Corporation, officers may serve for a period of two years. Foliowing the
expiration of the first two-year term and all subsequent one-year terms, officers may not serve
a successive term, but they may serve non-sequential terms.

ARTICLE I - BOARD OF DIRECTORS

11/10/92 - All new Board members elected after the first year will be elected for 3 year terms.

11/10/92 - Board membershio to extend 90 days past expiration of term in case of emergency.
The extension shall reduce the next term by time served.

ARTICLE lil  d. All officers shall be property owners in Verna Hills.

ARTICLE XV - SEWAGE TREATMENT SYSTEM

Below is the By-Laws, reflecting changes as approved 8/19/93.
The Sewage Treatment System By-Laws are hereby incorporated into the By-Laws of Verna
Hills Neighborhood Association, inc., as Article XV.

Séwage servnce “shall be prov:ded to each~member of the corporation upon the followmg terms
and. condmons )

a. The corporation hereby adopts, ratifies and makes as its own all rates, rules,
classifications and regulations of Varna Hills Neighborhood Association, Inc., on file with the
Public Service Commission effective at the time of transfer of assets to the corporation.

b. A member desmng sewer service shall pay the rates and shall comply with all the,
rules and regulatlons hereby adopted and ratlfled




c. Further, 2 member shall pay to the Treasurer of the corporation an initial application
fee of $20.00 :

d. The Board shall have the power and authority to modify from time to time all rates,
rules, classifications and reguiations pertaining to the sewer system.

iBoard ay dlscontlnue OF | Frefusé sewage service to a member.for failure to pay
oard

Ell ure to comply wnth the duly a&opted rules and regulations of tﬁ’

Sespa Ty

pertammg to the sewer systemT

f Servnce shall be prowded only to-members of the corporation, not to the general public,
Asatd members*bemg property owners ln Verna Rills Subdnvnsnon

.u =

g. Assessments charged by the corporation for sewage treatment service shall be equal
to the cost of providing such service. The Board shall adjust the rates from time to time to cover
that cost without making a profit from the facility's operation. The Board may not expand the
capacity of the sewage treatment facility beyond the capacity needed to meet the needs of the
members of the corporation.

N T e D

SECRETARY

Amend;nenyz_?dopted by the Boarg‘of Directors of Verna Hills Neighborhood Asscciation, inc.,
this_ /7 TL day of gAteepney 1994, A
/

(JANG; JION

o, Pl

Howard Breiner, President

%;/}MZL// /4‘7%7 7

Kennv Crﬁper Vuc/e/Precndent
g"(“L/ZC.« - C‘O‘//} (F{W"VC/

Loretta Carbine, Secretary

%/VM/' /[

lxl:y rve. Tre{sy ref

A
Griffith, Board of%
L 7 |

Bénnie McCord, Board of Directors ~_

Randy Breggling, Board of E@rectors

Randy Joﬁﬁs i, Bsa)d of Directors
5 , i‘t: c’/p‘

George F%zen Board of%irectors

W o

Van Bugg. Board of Oirectors




AMENDMENTS TO BY-LAWS OF
VERNA HILLS NEIGHBORHOOD ASSOCIATION, INC.

This Amendment adopted the _/ c Ck day of October, 1996, to update the original By-Laws of Verna Hills
Neighborhood Association, Inc., originally adopted January 16, 1992; and amended February 17, 1994. This
adoption will cause the Verna Hills Neighborhood Association, Inc. By-Laws to include the original By-Laws,
with all changes adopted between these dates, including voted changes of October, 1994.

ARTICLE | - OFFICERS

Officers - President, Vice-President, Secretary, and Treasurer, may serve successive terms: when so voted
by the general membership.

ARTICLE 1l - BOARD OF DIRECTORS

The Board of Directors shall consist of 10 members - President, Vice President, Secretary, Treasurer, and
6 Board members. It is reiterated herein, for clarity, that the six (6) Board Member positions will be for three
(3) year terms, and the Officer positions will be for one (1) year terms.

ARTICLE il - QUALIFICATIONS OF OFFICERS

This Article stated fully for clarity, and to include changes voted by the Board of Directors.
The following qualifications will be required for the Officers and Board of Directors:

a. Member must be in good standing in the Corporation, with membership dues paid.

b. Member must be at least 21 years old.

¢. Member must have a minimum residency of 6 months in Verna Hills Subdivision.

d. All officers shall be property owners in Verna Hills.

e. All Members must have an Application for Sewer Service as provided by the VHNA properly
signed and on file with the Verna Hills Neighborhood Assaciation.

ARTICLE XV - SEWAGE TREATMENT SYSTEM

o g.ﬁ_’é‘_s}“és‘hwentg charged by the Corporation for sewage treatment service shall be equal to the cost
Zof providing Servics forthe 167§ térm -+ The Board shall 3djls{ thie rates from time to time to"cover that cost:
~and provide for Tong term service, hopefully without the necessity for special assessments for repaif or
replacément of the Sewer Treatment Plant: The Board will be responsitle for proper administration of
monies gathered, account arrearages, etc. The Board may not expand the capacity of the sewage treatment
facility beyond the capacity needed to meet the needs of the members of the corporation.

Amendments adopted by the Board of Directors of Verna Hills Neighborhood Association, Inc. this
/& TL  day of October, 1996.

~~Buterf McCord, President Randy Breeding, Board of Directors

-7 )
/ : 7 Fa
iz ﬁluc‘f’q AT L____.

Réndy Johfson, \V@fresident Sharon Webster, Board of Directors
. 7 . ) Sy

Loretta Carbine, Secretary Lary Neavill/Bbard of Directors

Q/LA MVM :

Jtﬁ? Mclrﬁsh, Treasurer Kathy Keller, Board of Directors

3

lz(/, b l’l —-C k.('./)-"'k‘

Shelby Gill, Board of Directors - “Jim Greene, Board of Directors
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ARTICLES OF INCORPORATION : L0 7O
N , : ,' . "~
OF ) .lll"".' :/: 7 v/
VERNA HILLS NEIGHBORHOOD ASSOCIATION, INC. <k\€: :

We, the undersigned, WILLIAM P. GREEN and BUTCH McCORD,”‘*\\\

citizens of the United States of America, execute these Articles
of Incorporation for the purpose of forming a non-profit, non-,
stock corporation,. under and pursuant to the laws of the Common-
wealth of Kentucky, and more particularly Chapter 273 of the
Kentucky Revised Statutes, in accordance with the following
provisions:

ARTICLE I

The name of the corporation shall be VERNA HILLS

NEIGHBORHOOD ASSOCIATION, INC.
ARTICLE I1
The duration of the corporation shall be perpetual.
ARTICLE TII

The registered office and principal place of business
of the corporation in the Commonwealth of Rentucky shall be 109
Robyn Drive, Winchester, Kentucky:; and the initial registered
agent at such address is Butch McCord.

ARTICLE 1V

The purposes of the corporation shall be as follows:

1. To promote the health, safety and welfare of the
residents within Verna Hills Subdivision and any additions
thereto as may be brought within the jurisdiction of this corpo-
ration;

2. To fix, levy, collect and enforce payment by any
lawful means, of‘all charges and assessments pursuant to the
corporation's b;laws; and to pay all expenses in connection
therewith and all office and other expenses incident to the
conduct of the business of the corporation, including all licens-

es, taxes, or governmental charges levied or imposed against the




property of the corporation;

3. To hold real and personal property, to maintain and

improve same, to borrow for the acquisition, improvement or
maintenance of the real and personal property of the corporation,
and to mortgage and pledge as security the assets of the corpora-
tion; -
4. To enforce any and all covenants, restrictions and
agreements applicable to the property of the corporation and any
and all other covenants, restrictions and agreements applicable
to any section or unit within Verna Hills Subdivision;

5. To acquire and dispose of property subject to any
limitations imposed upon the corporation; .

6. To do and perform any act permitted by law which
would promote the common benefit and enjoyment of Verna Hills
Subdivision; and

7. To have and exercise any and all powers, rights and
privileges which a corporation organized under Chapter 273, of
the Kentucky Revised Statutes may now or hereafter have or

exercise.

ARTICLE V

P e e TR

“The’ ¢ orporat1on shall be ir:evocably dedxcated to and

operated exclusively for'égnﬁprofftﬁpuip s ;ﬁ#ﬁﬁéxcofpdgatf%?
- ol e e posei The gorporatior
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tion shall be authorized and empoweted to pay reasonable compen—
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‘Sation fo: services rendered and to make payments and dlstrxbu-

R

tions in furtherance of the purposes set forth in Article IV

T3y

hereof.f




ARTICLE VI
Membership in the corporation may be given and termi-
nated in a manner provided in the Bylaws of the corporation.

ARTICLE VII

The names and addresses of the incorporators are:

INCORPORATORS MAILING ADDRESS

Butch McCord 109 Robyn Drive

: Winchester, KY 40391
203 Robyn Drive
Winchester, KY 40391

William Green

ARTICLE VIII
The initial Board of Directors shall consist of twelve
(12) directors. The number of directors set out herein may be
changed by amendment to the Bylaws; but in any event, at any one
time there shall be no less than three (3) directors. |

The names and addresses of the initial Board of Direc-

tors are:

DIRECTORS
Butch McCord
Bob Rogl;tz
Howard Breiner
Beulah Greene
Bennie McCord
Rhonda Sewell
Bob Wallin
William Green
Jeff Deaton
Charles Norton

Randy Breeding

MAILING_ADDRESS

109 Robyn Drive
Winchester, KY 40391
704 Marilyn Street
Winchester, KY 40391
502 Waveline Drive
Winchester, KY 40391
105 Robyn Drive
Winchester, KY 40391
800 Larry Court
Winchester, KY 40391
12 Robyn Drive
Winchester, KY 40391
654 Laura Drive
Winchester, KY 40391
203 Robyn Drive
Winchester, KY 40391
221 Robyn Drive
Winchester, KY 40391
701 Marilyn Street
Winchester, KY 40391
225 Robyn Drive
Winchester, KY 40391

ARTICLE IX
The initial Bylaws of the corporation shall be adopted

and may be amended or repealed by the Board of Directors.
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[™  Thereafter, the corporation shall be governed by the Bylaws.
ARTICLE X
The private, personal or real property of the incorpo-
rators, directors, officers and members, as well as their succes-
sors, of the‘corporation shall not be subject to or liable for

any debts of this corporation or the payment thereof.

ARTICLE XI
Amendments to these Articles shall be made pursuant to
the provisions of KRS 273.263.

IN TESTIMONY WHEREOF, witness the signatures of the

,/
incorporators of this corporation on this 46-' day of December,
| 1991.

| , RN N%&

BUTCH McCORD

ZL—(JZ“"’ / 2 C H7f

WILLIAM P. GREEN

STATE OF KENTUCKY )
} SCT.
COUNTY OF CLARK )

I, qu,\ﬁ CQALJFOED , a Notary Public in
and for the Stat®Jof Kentucky at Large, do certify that this day
BUTCH McCORD and WILLIAM P, GREEN produced the foregoing Articles
of Incorporation before me in this County and subscribed their
names and were sworn thereto.

WITNESS my hand and seal of office this [&fh day of
December, 1991. My Commission expires: 9-30-94 .

%:LOk, C) ébkh*céygld

NOFAHY PUBLIC

PREPARED BY THE UNDERSIGNED

MEMBER OF WHITE, McCANN AND
) STEWART, ATTORNEYS, 125 S.
! MAIN STREET, P. O. BOX 578,

WINCHESSER, 40392-0578




COMMONWEALTH OF KENTUCKY
PUBLIC SERVICE COMMISSION
730 SCHENKEL LANE
POST OFFICE BOX 615
FRANKFORT, KY. 40602
(502) 564-3940

June 3, 1999

To: All parties of record

RE: Case No. 99-205

We enclose one attested copy of the Commission’s Order in

the above case.

Sincerely,

Shphad 8/

Stephani

k-

Secretay

SB/hv
Enclosure

PS Form 3800, Aprit 1995

Z 319 084 k23

US Postal Service

Receipt for Certified Mail

No Insurance Coverage Provided.

Do not use for International Mail (See reverse)
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Date, & Addressee’s Addréss ——
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Verna Hills Neighborhood Association

P. O. Box 4377
Winchester, KY 40992 4377

Butch McCord
109 Robyn Drive
Winchester, KY 40391

Chris Warner
219 Robyn Drive
Winchester, KY 40391

Charles Norton
701 Princeton Drive
Winchester;, KY 40391

Honorable Edward L. Yancy
Attorney at Law

P. O. Box 4308

Lexington, KY 40544 4308




. COMMONWEALTH OF KENTUCKY

BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

CHRIS WARNER AND
CHARLES NORTON

COMPLAINANTS

VS. CASE NO. 99-205

VERNA HILLS NEIGHBORHOOD
ASSOCIATION, INC. -

DEFENDANT

ORDER TO SATISFY OR ANSWER

Verna Hills Neighborhood Association, Inc. (“Verna Hills”) is hereby notified that it

has been named as defendant in a formal complaint filed on May 13, 1998, a copy of which

is attached hereto.

Pursuant to 807 KAR 5:001, Section 12, Verna Hills is HEREBY ORDERED to
satisfy the matters complained of or file a written answer to the complaint within 10 days
from the date of service of this Order. Moreover, Verna Hills shall include .all documents
such as deed restrictions, covenants, and association by-laws relating to Verna Hills’
membership requirements.

Documents filed with the Commission in the course of this proceeding shall be

served on all parties of record.




. . '

Done at Frankfort, Kentucky, this 3rd day of Juné, 1999,

By the Commission

ATTEST:

Exequtive Ditec
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COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

CHRIS WARNER )
- 219 Robyn Drive - - )
Winchester, KY 40391 ) REC E,VED
AND
| | ) MAY 13 1999 .
CHARLES NORTON ) PUBLIC
701 Princeton Drive ) COMM,SSESH;\CI)LQE. ..
Winchester, KY 40391 )
CO-COMPLAINANTS )
N ~ ¢
vs. ) Nvo._ S 7-7309
VERNA HILLS NEIGHBORHOOD
ASSOCIATION, INC. )
DEFENDANT - - ' ' )
- COMPLAINT-

The Co-Complainants, Chris Warner and Charles Norton, through counsel, for their

complaint respectfully state the following:

1. The Co-Complainants, Chris Warner and Charles Norton reside at 219, Robyn -

Drive, Winchester, Kentucky 40391 and 701 Princeton Drive, Winchester, Kentucky 40391

respectively; both residences are located within the Verna Hills subdivision. - - - - .. .-

2. The Co-Complainant Chris Warner is self-employed in the construction industry
as a finish carpenter and Co-Complainant Charles Norton is self-employed in the insurance

industry as an adjuster.

3. Vema Hills Neighborhood Association, Inc. is a non-profit corporation organized

under the laws of the Commonwealth of Kentucky on December 18, 1991, with mailing address




P.0. Box 4377, Wincheéter, KY 40392-4377 and registered agent Butch McCord, 109 Rmobyn
Dr., Winchester, KY 40391. .

4. On September 20, 1993, the Public Service Commission entered an Order
attached hereto as Exhibit A, wherein the Public Service Commission authorized the Verﬁa Hills
Neighborhood Association, Inc. to assume résponsibility for the operation of a sewage treatment
plant which served the residences of the Verna Hills subdivision. - -

5. In 1993 all property owners in Verna Hills subdivision were members of the

Vema Hills Neighborhood Association.

6. In 1996 the Board of Directors of the Verna Hills Neighborhood Association, Inc...

voted to increase the sanitary sewer service rates it charged to residents of the Verna Hills

subdivision.

7.  The Board of Directors-of Verna Hills Neighborhood Association; Inc.-claimed
the rate increase was necessary to pay increased costs of operation plus to accumulate a capital

reserve account for the purpose of replacing and increasing the capacity of the existing sewage

treatment plant.

8. Pursuant to a November 21, 1996 contract between The Boonesboro Water

‘Association, Inc., a non-profit corporation organizéd on March 22, 1968 under the laws of the

Commonwealth of Kentucky, with principal offices at 136 Hud Road, Winchester, Kentucky
40391 and registered agent William A. Dkyeman, W. Hickman Street, No. 31, Winchester,
Kentucky 40329-0919, and the Verna Hills Neighborhood Association, Inc., the Boonesboro
Water Association, Inc. was agent for collection of Verna Hills Neighborhood Association, Inc.’s
charges for sanitary sewer service (See attached Exhibit B). As of January 1998, Kentucky-

American Water Company, a for profit corporation incorporated under the laws of the




Commonwealth of Kentucky on February 27, 1882, with principal offices located at 2300
Richmond Rd., Lexington, Kentucky 40502; is the successor in interest to Boonesboro Water

Association, Inc.

9. The Co-Complainants, in addition to many other members of the Verna Hills
Neighborhood Association, disagreed with the decision of the Board of Directors and requested
in January 1997 that the rates not be increased until a study could be conducted by an engineer- -

who was qualified in the area of water and wastewater treatment.

10.  With the assistance of Don R. Hassall of the Bluegrass Area Development
District, the Co-Complainants-and numerous other Verna Hills property owner attempted to..
convince the Board of Directors the rate increase was not based on objective technical
information (See attached Exhibit C).

11.  The Board of Directors of Verna Hills Neighborhood Association, Inc: refused to
resolve the issues in dispute before instituting the increased rate structure, but resolved to
conduct a feasibility study to determine whether the sewage treatment plant needed to be totally
replaced within ten years (See attached Exhibit D).

12. The Board of Directors of Verna Hills Neighborhood Association, Inc. consulted
with Delaney & Associates; Inc., a sales company representing Hydro-Aerobics,.Inc., a
manufacturer of water and wastewater treatment equipment. Jerry Delaney, the sales

representative presented his proposals and projected costs of replacing the entire treatment plant

(See attached Exhibit E).

13.  The Co-Complainants continued to ask the Board of Directors to retain an

engineer knowledgeable of water and wastewater treatment plants for the purpose of evaluating




the existing sewage treatment_vplant and advising on whether the existing plant was in need of
total replacement. | ‘

14,  The Board of Directors of Verna Hills Neighborhood Association, Inc. refused to -
act on the Co-Complainants’ request to consult expert technical advisors regarding the proposed
plant replacement. Recently, it was suggested by one board member that if the Co-Complainants
~ are in disagreement with the Board of Directors and no longer wish to be members of the -
neighborhooci association, the Co-Complainants can sell their homes and move somewhere.other
than Verna Hills subdivision.

15.  Because of the arbitrary and capricious conduct of the Board of Directors of
Verna Hills Neighborhood Association, Inc., the Co-Complainants in 1998 refused to renew
their membership in the Verna Hills Neighborhood Association and have maintained their refusal
to renew their membership to date. .-

14.  The Verna Hills Neighborhood Association, Inc. brought suit in Clark District

Court against the Co-Complainants ( Verna Hills Neighborhood Association, Inc. v. Chris

Warner, Clark District Court, Small Claims Division, Case No. 99-S-0028 and Verna Hills
Neighborhood Association, Inc. v. Charles Norton, Clark District Court, Small Claims Division,
Case No. 99-S-0029) in an effort to force the Co-Complainants to renew their membership in the .
neighborhood association because the Board of Directors did not want the Verna Hills
Neighborhood Association, Inc.’s sanitary sewer services to be subject to Public Service

Commission rules and regulations (See attached Exhibit F).
15.  On April 1, 1999, during the course of the initial hearing in the above referenced
lawsuits, the Hon. Judge William Clouse informed the Plaintiff, Verna Hills Neighborhood

Association, Inc. that no law existed to coerce the Defendants, Chris Warner and Charles Norton,




to renew their membership in the Verna Hills Nei ghbofhood Association. At the request of the
Defendants (Co-Complainants in this Complaint), Judge Clouse continued the Clark District
Court case to permit the Public Service Commission time and opportunity to address the
Defendants/Co-Complainants’ grievances.

. 16. . .As of the date of this Complaint, the Co-Complainants are not voluntarily

‘associated with the Verna Hills Neigh‘b’orhood Association, nor is there any Court order
mandating their involvement with the Verna Hills Neighborhood Association.

17.  The Co-Complainants do receive sanitary sewer services from the sewage

treatment plant owned and operated by the Verna Hills Neighborhood Association, Inc.

18.  Vemna Hills Neighborhood Association, Inc. owns and operates a sanitary sewer

service which provides sewage treatment services to people who are not members of the Verna

" Hills Neighborhood Association. -

19.  Verna Hills Neighborhood Association, Inc. is a private owner and operator of a
public utility for the delivery of sanitary sewer services.

20.  As a private owner and operator of a public utility, Verna Hills Neighborhood
Association, Inc. is subject to the jurisdiction of the Public Service Commission.

21.  In January 1999, the Co-Complainants were informed by Verna Hills -
Neighborhood Association, Inc. that membership dues were going to be collected by

incorporating said membership dues into the charges assessed for sanitary sewer services, .

specifically the capital improvements assessment, and collected as part of the combined billing

system administered by Kentucky-American Water Company.




22, The bilh’ng statement of Kentucky-American Water Company does not itemize or
delineate that any portion of the sanitary sewer service charges are for the collection of Verna
Hills Neighborhood Association membership dues.

23.  In February 1999, Co-Complainant, Chris Wamer inquireq of Kentucky-
American Water Company office personnel whether. they were billing.Verna Hills residents on
behalf of the Verna Hills Neighborhood Association, Inc. for membership fees.

24.  Kentucky-American Water Company denied that any portion of the sanitary sewer
service charges was related to Verna Hills Neighborhood Association membership dues and
emphatically stated they [Kentucky-American Water Company] would not attempt to collect any

kind of Verna Hills Neighborhood Association membership fee.

25.  Either the Board of Directors of Verna Hills Neighborhood Association, Inc. has

~ misinformed its collection agent, Kentucky-American Water Company of the exact components

of the sanitary sewer service charges being assessed, or Kentucky-American Water Company has
conspired with Verna Hills Neighborhood Asso;:iation, Inc. to collect funds from residents of
Vemna Hills subdivision which are not associated with the sanitary sewer services provided by- - -
Vema Hills Neighborhood Association, Inc. as owner and operator of the sewage'treatment plant.
26. The Presidernit of Verna Hills Neighborhood ‘Association, Inc., Mr. Charlie .. - - -
Maclntosh, has informed Co-Complainant Charles Norton, that the capital improvements
account and general fund together have increased to over $54,000.00 just in the past two years.
27.  Inthe face of growing discontent, the sitting Board of Direc